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Argument  on  the  Jurisdiction  of  the  Court. 


May  it  please  the  Ckmrt:  A  valid  iinpoaebmeTit  by  the  A?'>:emlily 
is  a  cunditioii  precedent  to  the  exercise  of  jurisdictio-n  by  this 
Court.  Witliout  such  inipeachinent  by  the  Assembly,  acting  in 
conformity  with  the  constitutional  safeguards,  there  is  such  an 
absence  of  duo  process  of  law  as  will  render  the  proceedings  pur- 
suant to  which  this  tribunal  has  been  convoked,  a  nullity.  It 
has  been  frequently  declared  by  the  highest  authorities  that  an 
impeachment  by  the  House  of  Commons,  the  House  of  Represen- 
tatives 01-  the  Asscml)ly,  is  the  equivalent  of  an  indictment.  Tlie 
impeaching  body  acts  as  the  accuser,  ot,  a.s  Jjlackstone  phrases 
it.  as  '■the  grand  inquest,"  and  can  exercise  that  function  only 
wlicn  it  observes  the  re(]uirements  of  the  organic  law  and  has 
been  set  in  motion  in  accordance  with  its  provisioiis.  Hence,  if 
it  sihould  appear  that  it  has  acted  without  constitutioaial  author- 
ity, or  in  contra vention  of  the  terms  and  conditions  imposed  l>y 
the  Constitution,  its  actioii  goes  for  naught  and  camiot  be  made 
the  basis  of  any  proeeiedings  before  a  Court  for  the  Trial  of  Im- 
peachments. A  valid  impoacbment  is  an  essential  prerequisite 
l(.  the  exercise  of  jurisdiction  by  the  Court. 

Tn  the  epigrammatic  words  of  ]\lr.  Justice  Thrown,  who  but  a  few 
days  ago  died  in  the  fullness  of  years: 

"^Jurisdiction  is  the  I'ight  to  put  the  wheels  of  justice  in 
motion  and  to  proceed  to  the  final  determination  of  a  cair^© 
upon  the  pleadings  and  the  evidence."  Illinois  Central  11.  Jl. 
Co.  V.  Adams,  180  F.  S.  34. 

The  parallel  between  an  imprachment  and  an  indictment  ba.s 
always  been  recognized  (A  VA.  Com.  2r)9-(i2  and  authorities  here- 
after cited).     It  was  regarded  as  complofe  in  the  course  of  the 
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discussions  in  the  Johnson  and  Barnard  impeaehniont  trials.  In 
the  quaint  phrase  of  1  Hale's  Pleas  of  the  Crown  150,  quoted  by 
Blackstone  (vol.  4,  p.  259)  : 

"  But  an  impeachment  before  the  lords  bv  the  commons  of 
Great  Britain,  in  Parliament,  is  a  prosecution  of  the  already 
known  and  established  law,  ,  .  .  beiuii'  a  presentment  to 
the  most  high  and  supreme  court  of  criminal  jurisdiction  by 
the  most  solemn  grand  inquest  of  the  whole  kingdom." 

It  is,  therefore,  clear  that  the  decisions  relating  to  the  tinding  of 
an  indictment  by  a  grand  jury  are  of  the  utmost  importance  and 
should  be  deemed  controlling  whenever  the  validity  of  an  impeach- 
ment is  to  be  determined. 

In  Ex  parte  Ihiiii,  \'2\  V.  S.  1,  a  question  very  similar  to 
that  now  to  be  determined  was  passed  upon  l)v  the  Supreme  Court 
of  the  Uniied  States.  There  Bain  had  been  indicted  and  convicted 
for  having  made  a  false  report  as  the  cashier  of  a  national  bank. 
The  indictment  charged  that  he  had  made  the  report  with  the 
intent  to  deceive  an  agent  appointed  by  the  Comptroller  of  the 
Currency  to  examine  the  affairs  of  the  association.  On  motion 
subsequently  made  the  court  ordered  the  indictment  to  be  amended 
by  striking  out  the  reference  to  the  Comptroller  of  the  Currency. 
Thereupon  Bain  made  an  original  application  to  the  Supreme 
Court  for  a  writ  of  habeas  corpus,  urging  in  support  of  his  applica- 
tion that  the  court  which  had  convicted  had  no  jurisdiction  or 
authority  to  try  him,  since  the  indictment,  as  amended,  was  no 
longer  the  indictment  of  a  grand  jury.  His  contention  was  sus- 
tained, the  court  holding  that  the  declaration  in  article  5  of  the 
Amendments  to  the  Federal  Const  itut  ion  that  "'  no  ])erson  shall  be 
held  to  answer  for  a  capital,  or  otho'wise  infamous,  crime,  unless 
on  a  presentment  or  indictment  of  a  grand  jury"  was  jurisdic- 
tional; that  no  court  of  the  Cnitcd  States  had  authority  to  try  a 
person  without  an  indictment  or  presentment  in  such  cases;  that 
the  indictment  referred  to  was  the  presentation  to  the  proper  coiii-t 
under  oath,  by  a  grand  jury,  didy  impanelled,  of  a  charge  describ- 
ing an  offense  against  the  law  for  which  the  party  charged  might 
be  punished,  and  that  althouiih  an  indictment  had  orio-inally  been 
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foiiiid  by  flic  grand  jury,  when  it  was  aincnJed  there  was  nothing 
to  which  the  prisoner  could  be  held  to  answer,  and  the  indictment 
being  void,  there  was  nothing  (o  try. 

Tlie  cuiirt,  after  reaching  the  conelnsion  that  the  indictment 
conld  not  be  amended,  and  qnoting  the  langnage  ot"  Mr,  Justice 
Field  in  2  Sawyer  (JOT,  in  whicli  he  said  tbat  the  grand  jury  was 
''  an  informing  and  accusing  tribunal  only,"  said,  at  page  12: 

"  It  has  been  said  that,  since  there  is  no  danger  to  the 
citizen  from  the  oppressions  of  a  monarch,  or  of  any  forai  of 
executive  power,  there  is  no  longer  need  of  a  grand  jury. 
Lut,  whatever  force  may  be  given  to  this  argument,  it  re- 
mains true  that  the  grand  jury  is  as  valuable  as  ever  in  secur- 
ing, in  the  language  of  Chief  Justice  Shaw  in  the  case  of 
Jones  V.  Robbins,  8  Gray  ^320,  '  individual  citizens  '  '  from 
an  open  and  |)nl)lic  accusation  of  crime,  and  from  the  trouble, 
expense  and  anxiety  of  a  public  trial  before  a  probable  cause 
is  cstablislied  by  the  presentment  and  indictment  of  a  grand 
jury  ' ;  and  '  in  cases  of  high  offences  '  it  '  is  justly  regarded 
as  one  of  the  securities  to  the  innocent  against  hasty,  ma- 
licious and  oppi'cssive  public  ])rosecutio]i.'  .  .  .  We  arc 
of  the  opinion  that  an  indictment  found  by  a  grand  jury 
was  indispensable  to  the  power  of  a  court  to  try  the  peti- 
tioner for  the  crime  witli  which  he  was  charged. 

"  It  only  remains  to  consider  whether  this  change  in  the 
indictment  de})rivcd  the  court  of  the  power  of  proceeding  to 
try  the  petitioner  and  sentence  him  to  the  imprisonment 
provided  for  in  the  statute.  We  have  no  difficulty  in  holding 
that  the  indictment  on  which  he  was  tried  was  no  indictment 
of  a  grand  jury.  .  -.  .  Any  other  doctrine  would  place 
the  rights  of  the  citizen,  which  were  intended  to  bo  protected 
by  the  constitutional  provision,  at  the  mercy  or  control  of 
the  court  or  prosecuting  attorney;  for,  if  it  be  once  held 
that  changes  can  be  made  by  the  consent  or  the  order  of  the 
court  in  the  body  of  the  indictment  as  presented  by  the  grand 
jury,  and  the  prisoner  can  be  called  upon  to  answer  to  the 
indictment  as  thus  changed,  the  restriction  which  the  Con- 
stitution places  upon  the  power  of  the  court,  in  regard  to  the 
prerequisite  of  an  indictment,  in  reality  no  longer  exists." 
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In  Harlan  v.  McGoiirin,  218  U.  S.  448,  this  case  was  cited 
wath  approval. 

In  Post  \.  U.  S.,  161  U.  S.  583,  where  an  act  provided  tliat 
"  all  criminal  proceedings  institnted  for  the  trial  of  the  offences 
against  the  laws  of  the  United  States  arising  in  the  District  of 
Minnesota  shall  be  bronght,  had  and  prosecuted  in  the  division 
of  said  district  in  which  such  oifences  were  committed,"  it  was 
held  that  the  court  had  no  jurisdiction  of  an  indictment  thereafter 
presented  by  the  grand  j\M-y  for  the  district  in  one  division,  for 
an  offence  committed  in  another  division  before  the  passage  of  the 
act,  and  for  which  no  complaint  had  been  made  against  the  de- 
fendant. In  sustaining  this  ruling,  Mr.  Justice  Gray,  quoting 
from  In  re  Bonner,  151  U.  S.  242,  25G,  257,  said: 

"As  said  by  this  court  in  a  recent  case,  '  in  all  cases  where 
life  or  liberty  is  affected  by  its  proceedings,  the  court  must 
keep  strictly  within  the  limits  of  the  law  authorizing  it  to 
take  jurisdiction,  and  to  try  the  case,  and  to  render  judg- 
ment. It  cannot  pass  beyond  those  limits,  in  any  essential 
requirements,  in  either  stage  of  these  proceedings;  and  its 
authority  in  those  particulars  is  not  to  be  enlarged  by  any 
mere  inferences  from  the  law,  or  doubtful  construction  of  its 
terms.'  '  It  is  plain  that  such  court  has  jurisdiction  to  render 
a  particular  judgment,  ouly  when  the  offence  charged  is 
within  the  class  of  offences  placed  by  the  law  under  its  juris- 
diction; and  Avhen,  in  taking  custody  of  the  accused,  and  in 
its  modes  of  procedure  to  the  determiiuition  of  the  question 
of  his  guilt  or  innocence,  and  in  rendering  judgment,  the 
court  keeps  within  the  limitations  prescribed  by  the  law,  cus- 
tomary or  statutory.  When  the  court  goes  out  of  these  limi- 
tations, its  action,  to  the  extent  of  such  excess,  is  void.'  " 

Justice  Gray  added : 

"  CrimiiuU  proceedings  cannot  be  said  to  be  brought  or 
instituted  until  a  formal  charge  is  openly  made  against  the 
accused,  either  by  indictment  presented  or  information  filed 
in  court,  or,  at  the  least,  by  complaint  before  a  magistrate." 
Virginia  v.  V:\u\.  14S  V.  S.  107,  110,  121;  Rex  v.  Phillips, 
Ituss.  &  Ky.  .')(;;• ;  iui:iiia  v.  Parker,  Leigh  &  Cave,  451);  s.  c. 
9  Cox  Crirn.  Cas.  475. 
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lu  State  V.  Leesc,  37  Xeb.  02,  s.  c.  20  L.  R.  A.  579,  Ex  parte 
Bain,  with  otlier  similar  decisions,  was  cited  in  a  case  wliicli  in- 
volved the  validity  of  an  impeachment  proceeding-.  Under  the  Con- 
stitntion  of  Xebraska,  "  the  Senate  and  Honse  of  Jlepresentatives, 
in  joint  convention,  shall  have  the  sole  power  of  impeachment,  bnt 
a  majority  of  the  members  elected  must  concur  therein.  Upon 
the  entertainment  of  a  resolution  to  impeach  by  either  house,  the 
other  house  shall  at  once  be  notified  thereof,  and  the  two  houses 
shall  meet  in  joint  convention  for  the  purpose  of  acting  upon  such 
resolution,  within  three  days  of  such  notification."  The  trial 
of  the  impeachment  takes  place  before  the  Supreme  Court.  Pur- 
suant to  the  constitutional  provision,  the  Legislature  of  Xebraska 
presented  to  the  court  articles  of  impeachment  against  Leese, 
who  had  been  attorney  general,  charging  him  with  misdemeanors 
in  office  during  his  incumbency  of  it.  After  answer  had  been 
interposed  to  the  articles  of  impeachment  exhibited,  the  managers 
appointed  by  the  Legislature  to  prosecute  the  charges  asked  leave 
to  amend,  in  matter  of  substance,  certain  of  the  specifications  in 
the  articles  of  impeachment.  In  sustaining  its  decision  Mr.  Jus- 
tice Xorval,  speaking  for  the  court  and  referring  to  the  terms  of 
the  Constitution  which  have  been  above  quoted,  said: 

"  The  authority  thus  given  carries  with  it  the  power  of 
the  Senate  and  House  of  Keprescntativcs,  under  like  restric- 
tions, to  adopt  suitable  articles  and  specifications  in  support 
of  their  impeachment,  and  likewise  the  authority  to  adopt 
and  present  additional  or  amended  articles  or  specifications 
whenever  it  is  deemed  proper  or  expedient  so  to  do.  But 
such  power  can  no  more  be  delegated  by  the  joint  convention 
to  a  committee  or  managers  of  impeachment,  appointed  by 
it,  than  the  Legislature  can  confer  authority  upon  a  committee 
composed  of  members  of  that  body  to  enact  a  law,  or  to 
change,  alter  or  amend  one  Avhicli  has  been  duly  passed ;  and 
in  neither  case  does  the  right  exist.  Impeachment  is  in  the 
nature  of  an  indictment  by  a  grand  jury.  The  general  power 
which  courts  have  to  permit  the  amendment  of  pleadings 
does  not  extend  to  either  indictments  or  articles  of  impeach- 
ment. The  uniform  holding  of  the  courts,  except  wdiere  a 
dift'erent  rule  is  fixed  by  statute,  is  that  when  an  indictment 
hns  been  filed  with  tlie  court  no  amendment  of  the  instrument, 
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in  matter  of  substance,  can  be  made  bj  the  court,  or  by  tlie 
prosecuting  attorney,  against  the  consent  of  the  accused,  with- 
out the  concurrence  of  the  grand  jury  which  returned  the 
indictment.  People  v.  Campbell,  4  Park.  Crim.  Rep.  386 ; 
Gregory  v.  State,  46  Ala.  151;  Johnson  v.  State,  Id.  212; 
]\IcGuire  v.  State,  35  Miss.  366,  72  Am.  Dec.  124;  State  v. 
Sexton,  10  X.  C.  184,  14  Am.  Dec.  584;  State  v.  McCarty,  2 
Pinney,  513,  54  Am.  Dec.  150;  Ex  parte  Bain,  121  U.  S. 
1,  30  L.  ed.  840. 

*'  We  have  no  hesitancy  in  holding  that  the  managers  have 
no  power  or  authority  to  change  in  any  material  matter  the 
specifications  contained  in  the  articles  of  impeachment  ex- 
hil)ited  again^^t  the  respondent.  If  they  could  do  that,  it 
ne;'essarily  follows  that  they  could  exhibit  new  articles  of 
impeachment  or  specifications,  preferrii.'g  charges  against  the 
respondent  not  included  in  the  original  accusations  made 
against  him,  and  which  the  sole  impeaching  body,  the  joint 
convention  of  the  Legislature,  might  have  rejected  had  they 
been  submitted  to  it  for  consideration.  To  hold  that  the 
managers  of  impeachment  liaA-e  the  right  to  do  that  would  be 
to  disregard  both  the  letter  and  spirit  of  the  Constitution." 

It  is  thus  clear  that,  in  order  to  give  this  Court  jurisdiction,  the 
articles  of  impeachment  must  have  been  adopted  by  the  Assembly, 
on  the  vote  of  a  majority  of  the  members  elected  thereto,  when 
lawfully  convened;  otherwise  there  would  be  an  entire  absence  of 
jurisdiction,  and  this  Court  might  as  well  be  called  upon  to  act  on 
charges  presented  by  a  private  citizen,  by  the  managers  of  a 
political  party,  or  by  the  auduymous  enemies  of  the  person  sought 
to  be  impefiched.  Jurisdiction  depends  on  the  action  of  a  con- 
stitutional body,  duly  called  together  and  empowered  to  act  and 
acting  in  strict  conformity  with  the  mandate  of  the  Constitution. 

Continuing  a  study  into  the  practical  identity  of  an  impeach- 
ment with  an  indictment,  which  is  universally  recognized,  we  will 
be  aided  in  the  present  case  by  referring  to  the  numerous  decisions 
by  which  indictments  have  been  declared  invalid  because  of  the 
improper  constitution  of  the  Court,  in  connection  with  which  the 
grand  jury  finding  the  indictment  sat,  or  the  irregular  manner  in 
which  such  grand  jury  was  coiivcncfl. 
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Thus  it  is  well  established  that  an  indictment  found  hy  a  grand 
jury  at  a  term  of  court  held  at  a  time  unauthorized  by  law  or  at 
a  term  at  which  no  grand  jury  is  authorized,  is  a  nullity  as  are  all 
proceedings  based  thereon.  State  v.  I>rown,  127  N^.  C.  r>(;2; 
s.  c,  37  Southeastern  Eep.  330 ;  Davis  v.  State,  4G  Ala.  80. 

In  the  absence  of  a  statute  permitting  it,  an  indictment  found 
or  presented  in  vacation  time  by  a  grand  jury  convened  in  vaca- 
tion time  is  void.  Miller  v.  State,  GO  Ind.  284;  State  v.  Corbctt, 
42  Tex.  88,  90. 

In  order  that  an  indictment  or  presentment  may  be  valid  the 
grand  jury  must  have  jurisdiction.  Therefore,  to  render  such 
indictment  or  presentment  valid,  the  court  in  which  the  grand 
jury  is  acting  must  have  jurisdiction.  Shepard  v.  State,  04  Ind. 
43;  Hex  v.  Jones.  G  C.  ^-  P.  137. 

This  is  well  illustrated  by  the  decision  in  People  v.  I\natt,  156 
K.  Y.  302.  The  c*'endant  was  indicted  for  maliciously  de- 
stroying property.  The  act  was  a  misdemeanor  and  not  a  felony. 
The  indictment  was  found  by  a  grand  jury  without  the  certificate 
provided  for  by  section  57  of  ihe  Code  of  Criminal  Procedure,  by 
a  county  ju<lgc  or  justice  of  the  Supreme  Court,  to  the  effect  that 
it  was  reasonable  that  such  chai'gc  should  be  prosecuted  by  indict- 
ment. It  was  held  that  in  the  absence  of  such  certificate  juris- 
diction of  the  grand  jui-y  did  not  attach  and  the  court  in  which  the 
indictment  was  found  coukl  only  proceed  by  indictment  in  a  case 
of  that  character  on  condition  that  the  statutory  certificate  had 
been  first  filed.     See  also  Post  v.  U.  S.,  IGl  U.  S.  583,  supra. 

It  follows  from  these  authorities  that  it  is  equally  necessary  to 
the  validity  of  an  indictment  that  the  court  in  which  it  is  found 
shall  be  legally  organized  and  constituted,  otherwise  there  is  no 
jurisdiction. 

In  the  case  of  Xorthrup  v.  People,  37  N.  Y.  203,  the  Court  of 
Appeals  went  furtlier  and  decided  that  where  the  justices  of  the 
Supreme  Court  of  a  judicial  district  in  the  performance  of  their 
duty  to  appoint  the  times  and  places  of  holding  courts  within  their 
district  designated  that  the  trial  term  should  be  held  at  AVhite 
Plains  in  and  for  the  county  of  Westchester,  and  the  court  after 
convening  at  White  Plains  adjourned  the  further  proceedings  to 
the  court  house  at  Bedford  in  that  countv,  the  trial  of  an  indict- 
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ment  for  murder  wliidi  pi-oceeile<l  at  ]>e<lforJ  was  void  for  want 
of  jurisdictioiL     JudiiC  Fnllfrtoii,  writing'  for  the  cmirt,  said: 

''  The  power  to  fix  the  times  and  places  of  holding  courts 
was  committed  by  statute  to  all  the  judges  and  not  to  a 
single  judge  of  a  judicial  district.  In  virtue  of  this  power, 
White  Plains  was  the  milv  place  appointed  for  holding  the 
courts  of  oyer  and  terminer,  for  the  year  1867,  in  the  county 
of  Westchester.  It  was  not  in  the  power  of  a  single  judge,  at 
any  time,  and  certainly  not  after  all  the  judges  had  united  in 
making  the  appointments,  to  appoint  any  other  place  for  hold- 
ing courts  in  that  county.  .  .  .  The  policy  of  the  law 
is  to  inspire  confidence  in  the  administration  of  justice.  It 
is  the  right  of  every  citizen  to  know  the  times  and  places 
for  holding  the  courts,  where  his  liberty  or  property  may  be 
put  in  jeopardy,  and  that  would  be  a  lax  system  of  legislation, 
indeed,  which  would  leave  them  the  subjects  of  sudden  and 
pcihaps  capricious  changes.  Our  Legislature  has  not  S(j  left 
them;  they  have  solemnly  determined,  that  all  the  judges  of 
each  district  shall  unite  in  designating  the  places  of  holding 
courts,  and  require  that  the  appointments  thus  made  shall 
he  published  in  the  state  paper,  for  three  weeks,  before  any 
court  sliall  be  held  in  pursuance  of  them.  To  sanction  the 
court  at  which  the  prisoner  was  convicted,  is  to  annul  en- 
tirely all  these  provisions. 

''  I  have  not  failed  to  consider  the  argument,  that  Bedford 
was  one  of  the  places  which  might  have  been  designated  for 
holding  the  court  in  Westchester  county.  But  the  answer  to 
this  proposition  is.  that  it  was  not  designated  and  published 
as  the  statute  required,  and  for  that  reason  was  not  a  place 
for  holding  court.'' 

This  case  was  cited  with  approval  in  People  v.  Sullivan,  115 
X.  Y.  191. 

In  Penpie  \-.  Xuii<  nt.  "-7  Ajij).  l)iv.  54i*,  it  was  also  followed. 
There  a  term  of  the  county  court  of  Erie  county  convened  pur- 
suant to  an  order  which  was  not  published  as  required  by  section 
356  of  the  Code  of  Civil  Procedure  "  once  in  each  week  for  three 
successive  weeks  before  a  term  is  held,'*  or  ''  of  four  successive 
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weeks  previous  to  the  time  of  iKjIding'  the  first  term  under  siu-li 
rder  "  as  re(|iured  hy  the  Code  of  Civil  Procedure.  The  term 
.as  fixed  for  such  a  time  that  the  four  weeks'  publication  re- 
quired under  the  latter  code  could  not  be  made.  It  was  held  that 
the  court  was  improperly  convened  and  that  an  indictment  found 
at  such  term  was  a  nullity.     ^h\  Justice  Williams  said  (p.  54S)  : 

"  These  provisions  should  be  complied  with,  and  one  of 
the  essential  prerequisites  to  the  holding  of  a  legally  con- 
stituted term  is  the  publication  of  the  order  appointing  the 
same  as  provided  for  by  the  statutes  of  the  State.  iSTo  ques- 
tion of  notice  was  involved  in  the  Youngs  case.  The  ISTorth- 
rup  case  seems  to  be  an  authority  directly  upon  the  point  we 
are  considering  and  never  to  have  been  overruled  or  criti- 
cised even.  In  a  case  of  this  kind  it  would  be  an  unsafe  rule 
to  hold  that  a  county  judge,  who  has  the  sole  power  and  au- 
thority to  a]>point  the  time  for  hohling  county  courts 
should  be  permitted  to  appoint  and  hold  such  courts  at  his 
own  will,  disregarding  the  statute,  and  making  appoint- 
ments for  such  times  as  to  render  a  compliance  with  the 
statute  as  to  publishing  the  order  impossible.  Such  a  rule 
would  enable  a  county  judge  in  times  of  public  excitement, 
to  call  a  term  of  his  court  into  existence  without  any  notice 
to  persons  charged  with  crime,  and  thus  seriously  interfere 
with  their  rights  under  the  Constitution  and  the  laws  of  the 
State.  We  think  the  court  was  in  error  in  denying  defend- 
ant's motion  to  dismiss  the  indictment  in  question,  requiring 
him  to  plead  thereto  and  to  stand  his  trial  thereon.     .     .     . 

"  The  court  not  having  ])een  properly  convened  and  held, 
the  indictment  was  invalid,  as  were  all  the  proceedings  had 
by  the  court  with  reference  thereto." 

In  O' Byrnes  v.  The  State,  51  Ala.  25,  a  conviction  founded 
on  an  indictment  presented  by  a  grand  jury  not  summoned  on  a 
venire  by  the  judge,  was  reversed.  The  judge  had  issued  a 
venire  but  on  the  return  he  quashed  it  and  then  without  a  new 
venire  ordered  the  sheriif  to  summon  more  jurors  and  under  this 
order  the  jury  w'as  summoned. 
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Biekcll.  J.,  said  (pp.  2S.  i>0) : 

"  We  caiiuot  doubt  that  a  grand  jury  constituted  in  any 
other  manner  than  preseriljed  bj  statute  is,  in  the  language 
of  this  court,  in  State  v.  Brooks,  supra,  '  without  legal  war- 
rant.' A  grand  jury  is  not  a  mere  assemblage  of  fifteen  or 
eighteen  persons  in  the  jurv  box.  congregated  by  an  order  of 
the  court,  or  hy  their  own  volition  or  at  the  summons  or  at 
the  behest  of  an  unauthorized  persons.''     .     .     . 

'*  If  the  court  could  legally  set  aside  the  venire  drawn 
and  summoned  by  the  officers  having  authority  to  draw  and 
summon  it.  the  power  is  unlimited.  The  jurors  summoned 
under  its  order  could  be  set  aside  in  the  exercise  of  the  same 
power,  and  so  from  time  to  time,  until  a  jury  was  organized 
to  meet  the  caprice  and  prejudice  of  the  judge." 

In  U.  S.  V.  Reed.  27  Fed.  Cases  Xo.  10104  (X.  Y.),  a  motion 
was  made  to  qua^ll  an  indictment  on  various  grounds,  among 
which  were  irregularity  in  the  marshal  drawing  jury,  the  fact  that 
no  order  was  made  by  district  judge  for  a  venire  to  summon  the 
grand  jury,  and  that  one  of  the  jurors  was  a  volunteer  and  had 
never  been  summoned.  Mr.  Justice  Xelson,  then  a  member  of 
the  United  States  Supreme  Court,  and  who  had  previously  been 
Chief  Justice  of  the  Supreme  Court  of  Xew  York,  said  (pp.  729, 
731): 

"  By  the  law  of  Xew  York  certain  preliminary  notices 
are  necessary  in  getting  together  a  grand  jury.  Can  these 
notices  be  entirely  dispensed  with,  and  a  mere  voluntary 
body  come  together  as  a  grand  jury,  and  yet  no  objection 
be  afterwards  made  by  a  party  indicted  by  such  a  body  i 
Suppose  the  case  of  a  grand  jury  not  drawn  at  all  but  ad- 
mitted to  have  been  packed.  Can  a  man  indicted  by  it  be 
cut  off  by  the  provisions  of  the  Bevised  Statute<  from  raising 
the  objection  T'     .     .     . 

"  It  being  thus  (at  common  law)  a  ground  of  challenge 
to  the  array  in  a  given  case,  that  the  jury  have  been  selected, 
summoned  and  returned  by  a  person  unfit  to  summon  an 
indifferent  jury  to  sit  and  judge  in  the  case  and  it  being  the 
presumption  that  such  a  person  would  summon  a  jury  not 
indifferent,  but  prejudiced,  as  respec-ts  the  case  to  be  heard, 
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(^  the  challenge  to  the  array,  so  authorized,  necessarily  though 
perhaps  more  remotely  touches  and  reaches  the  proper 
qualifications  of  the  panel  to  sit  and  act  in  a  particular 
case." 

This  brings  us  to  a  consideration  of  the  provisions  of  the  Con- 
stitution which  relate  to  the  jurisdiction  of  the  Assembly  to  act 
as  an  informing  and  accusing  body,  and  thus  to  set  this  tribunal 
in  motion. 

Article  G,  section  13,  of  the  Constitution,  declares: 

"  The  Assend)ly  shall  have  the  power  of  impeachment, 
by  a  vote  of  the  majority  of  all  the  mcndjers  elected." 

Article  3,  section  1,  provides  for  the  creation  of  a  Senate 
and  Assembly.  Section  2  provides  that  the  Senate  shall  consist 
of  fifty  nieml)ors,  except  as  thereafter  provided,  and  that  the 
Assembly  shall  consist  of  one  hundred  and  fifty  members.  Sec- 
tion 5  provides  that  the  members  of  the  Assembly  shall  be  chosen 
by  single  districts,  and  gives  directions  as  to  their  apportionment 
among  the  several  counties  of  the  State.  Section  10  permits  a 
majority  of  "  each  house  "  to  constitute  a  quorum  to  do  business. 
Section  11  reipiives  "each  house"  to  keep  a  journal  of  its  pro- 
ceedings, and  the  doors  of  "  each  house  "  to  be  kept  open,  except 
when  the  public  welfare  shall  require  secrecy,  and  then  declares 
that  "  neither  house  "  shall,  without  the  consent  of  the  other, 
adjourn  for  nioi'e  ihau  two  days.  Section  12  absolves  the  mem- 
bers from  being  questioned  in  any  other  place  '"  for  any  speech 
or  debate  in  either  house  of  the  Legislature." 

Article  10,  section  0,  reads: 

''  The  political  year  and  legislative  term  shall  begin  on 
the  first  day  of  January;  and  the  Legislature  shall,  every 
year,  assemble  on  the  first  Wednesday  in  January," 

Finally,  article  4,  section  4,  which  deals  with  the  duties  and 
powers  of  the  Governor,  among  other  things  provides: 

"  He  shall  have  power  to  convene  the  Legislature,  or  the 
Senate  only,  on  extraordinary  occasions.  At  exti'aordinary 
sessions,  im  >ubje('t  shall  be  acted  upon,  except  such  as  the 
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Governor  inaj  recommeiid  for  cousideratiou.  He  shall  com- 
municate by  message  to  tlie  Legislature  at  every  session  the 
condition  of  the  State,  and  recommend  such  matters  to  it 

as  he  shall  jndue  expedient." 

•  It  is  our  contention  that  the  Assembly  has  no  power  of  im- 
peachment, except  when  duly  convened  at  a  regular  session  of  the 
Legislature,  or,  if  when  convened  at  an  extraordinary  session  of 
the  Legislature,  the  Governor  shall  have  recommended  for  con- 
sideration the  impeachment  of  the  person  sought  to  be  proceeded 
against. 

The  impeachment  managers  contend  that  the  Assemldy.  when- 
ever and  however  convened,  has  the  power  of  impeachment,  at 
any  time.  Tn  fact  it  has  l)ecn  argued  on  their  behalf,  that,  even 
though  not  convened,  a  majority  of  all  of  the  members  elected  to 
the  Assembly  possess  the  power  of  impeachment. 

The  opinion  of  the  Attorney  General,  rendered  on  August  18, 
T.'Kk  asserts  that  the  Assembly  can  a<1opt  articles  of  impeach- 
ment by  convening  a  majority  of  its  members  anywhere  and  at 
any  time.     He  says: 

"  I  understand  it  to  be  claimed  that  the  Assembly  was 
without  juris'liction  to  make  and  present  the  articles  of  im- 
peachment in  question,  because  at  the  time  of  the  adoption 
thereof  the  Legislature  was  not  in  regular  session  but  was  in 
extraonliiiary  session  and  the  subject  of  impeachment  was 
not  a  matter  sul'iniitcd  to  the  Legislature  for  consideration 
i)y  the  Governor. 

"After  an  exaniinatii.n  of  this  <juestion  I  have  come  to 
the  conclusion  that  it  is  ch'^arly  based  upon  a  misapprehen- 
sion of  the  nature  of  the*  fujictions  of  the  Assembly  when 
adopting  and  presenting  the  articles.  This  is  in  no  sense  a 
legislative  function:  it  is  judiciah" 

lurther  on  he  continues: 

"  The  power  of  the  Assembly  to  present  articles  of  im- 
peachment is  in  no  manner  connected  with  its  powers  as  one 
of  the  bodies  of  the  Legislature.  ...  Its  powers  are 
defined  in  article  li  of  the  Constitution  which  treats  of  the 
judiciary."' 
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And        .ill  lie  says: 

"  The  question  as  to  how  the  Assenil)lv  came  in  session  is 
not  pertinent  to  the  iiu|uiry,  and  the  method  by  which  sneh 
convention  of  the  Assembly  was  had  docs  not  affect  its  juris- 
dictional power  to  act,  .     .     . 

"  In  impeachment  proceedings  the  Assembly  acts  judi- 
cially pursuant  to  power  conferred  upon  it  by  the  Constitu- 
tion. This  power  not  being  limited  in  extent  nor  restricted 
as  to  procedure  may  be  exercised  at  any  time  the  Assembly 
may  determine  upon." 

Mr.  Justice  Hasbrouck,  in  his  recent  opinion  at  Special  Term 
in  People  ex  rel.  liobin  v.  The  Warden,  etc.,  practically  adopted 
these  views. 

iVssuming,  for  the  purpose  of  argument,  that  the  function  of 
the  Asseml)ly  in  prcferriug  articles  of  impeachment  is  judicial  in 
its  nature,  although  we  shall  later  argue  to  the  contrary,  we  urge 
that  the  conclusion  of  the  Attorney  General  is  unsound  and  his 

'      reasoning  fallacious. 

We  have  shown  that  every  reference  in  the  Constitution  to 
"  the  Assembly  "  is  a  detinite  and  specific  reference  to  it  as  one 
of  the  "  Houses  "  of  the  Legislature.  The  Constitution  does  not 
recognize  any  entity  under  the  name  of  "  the  Assembly,"  except 
that  body  which  exists  as  a  constituent  branch  of  the  Legislature. 
There  is  but  one  Assembly.  It  is  "  fhr  Assembly."  It  is  not 
one  organism  in  respect  to  article  3,  and  another  when  referred 
to  in  article  G  of  the  Constitution. 

The  mere  fact  that  article  G  conferred  upon  the  Assembly  the 

I     power  of  impeachment,  which  the  Attorney  General  is  pleased  to 

j  call  judicial,  does  not  operate  as  a  metamorphosis  of  the  nature 
of  that  body.  It  is  still  "  the  Assembly  "  and  nothing  more.  It 
remains  a  constituent  branch  of  the  Legislature.     It  is  not  trans- 

)  formed  into  anything  other  or  different  than  an  integral  part  of 
the  Legislature;  a  branch  of  it ;  one  of  its  houses ;  endowed,  if  you 
please,  witb  the  quasi-judicial  power  of  impeachment,  but  still 
acting  merely  within  the  orbit  which  the  Constitution  has  assigned 
to  it,  as  a  part  of  the  Legislature,  and  governed  by  the  limitations 
imposed  upon  the  Legislature, 
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The  Attorney  General  assumes  that  because  ''  the  Assembly  '' 
has  had  conferred  upon  it  this  special  function,  it  thereby  neces- 
sarily and  ipso  facto  loses  its  character  and  nature  as  a  branch  of 
the  Legislature,  and  is  no  longer  the  budy  referred  to  in  all  parts  of 
the  Constitution  as  "  the  Assembly/'  but  a  different  body,  superior 
to  the  Constitution,  without  limitation  as  to  its  method  of  pro- 
cedure, as  to  the  time  or  place  of  its  meeting,  a  law  unto  itself — • 
not  a  fixed  star,  but  a  comet  pursuing  a  course  eccentric  and 
erratic,  subject  to  no  restraint  save  that  which  it  may  itself  place 
upon  the  whim  and  caprice  of  the  majority  of  its  mcml)crs. 

Nowhere  in  the  State  Constitution  is  the  body  wbicli  we  know 
as  "  the  Assembly  "*  referred  to  by  anj-  other  characterization 
than  as  ''  the  Assembly.'"  Everywhere  it  is  the  Assembly  that  is 
spoken  of.  and  our  opponents  must  certainly  admit  that  in  every 
case  w'here  it  is  mentioned,  except  in  article  G,  section  lo.  it  is 
subject  to  the  provisions  of  the  Constitution,  in  regard  to  the  time 
and  place  and  conditions  under  which  it  shall  convene. 

But  it  is  insisted  that,  when  this  same  body  is  exercising  its 
so-called  judicial  functions  conferred  by  article  (>  of  the  State 
Constitution,  it  is  superior  to.  and  can  act  with  absolute  freedom 
untrammeled  by  any  of  the  provisions  of  the  State  Constitution 
relating  to  the  Legislature  or  to  "  the  Assembly,"  and  this  extra- 
ordinary claim  of  superiority  of  the  Assembly  is  inferred,  in  spite 
of  the  limitation  contained  in  the  Constitution,  which  expressly 
negatives  the  existence  of  omnipotent  power. 

Xowhere  in  article  6  of  the  Constitution,  which  confers  such 
alleged  judicial  power,  nor  in  any  other  article  of  the  Constitu- 
tion, is  there  to  be  found  a  word  or  a.  syllable  permitting  the  in- 
ference that  when  the  Assembly  acts  as  an  accusing  body,  it  is 
absolved  from  obedience  to  the  beneticent  limitations  and  re- 
straints of  the  Constitution,  which  speciiically  and  in  clear  and 
unambiguous  language  refer  to  and  affect  "  the  Assemldy." 

The  question  thus  presented  is  one  of  the  most  important  that 
has  ever  arisen  in  the  political  and  judicial  history  of  this  State. 
LTpon  the  determination  of  it  depend  the  orderly  government  of 
this  great  commonwealth,  the  sanctity  of  the  Constitution,  and 
tlie  "  continuance  of  regulated  liberty.''  For  it  is  self-evident 
that,  if  one  branch  of  the  Legislature  can  convene  a  maj(UMty  of 
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its  mciubors  at  any  time  or  i)Ia('e,  with  or  witlioiit  notice  to  the 
others,  or  if  siieh  majority,  without  coinxniiiig-  (and  this  is  the 
logical  consequence  of  the  primary  position  taken  by  the  impeach- 
ment managers),  should  be  empowered  to  prepare  articles  of 
impeachment  against  any  othcer  of  the  State,  revolution  and 
anarchy  will  inevitably  result.  Our  government  would  etfectually 
be  Mexicanized. 

In  order  to  simplify  the  discussion  of  this  proposition,  fraught 
as  it  is  with  tremendous  consequences,  not  only  in  the  present 
case,  but  in  eases  which  may  hereafter  arise,  if  a  vicious  precedent 
be  now  established,  it  should  first  be  considered  as  though  it  were 
one  which  involved  the  impeachment  of  a  judge  of  the  Court  of 
Appeals,  or  of  a  justice  of  the  Supreme  Court,  and  the  impeach- 
ment had  been  instituted  at  a  time  when  the  Legislature  was  not 
convened  either  at  a  regular  or  at  an  extraordinary  session.  For, 
if  the  contention  of  the  impeachment  managers  is  reduced  to  its 
logical  results,  it  means  that  a  self-convened  fraction  of  the 
Assembly,  or  a  majority  of  its  mond)ers,  even  though  not  con- 
vened, may  lawfully  impeach  any  judicial  or  executive  function- 
ary of  the  State.  At  this  stage  of  the  argument,  therefore,  we  may 
leave  out  of  consideration  altogether  the  fact  that,  when  the 
impeachment  now  sought  to  be  tried  was  voted,  the  Legislature 
was  convened  in  extraordinary  session,  and  the  Governor  had  not 
recommended,  as  a  subject  for  action,  the  matter  of  impeachment. 

Let  us  then  suppose  that  the  Legislature  is  not  in  session,  and 
that  it  is  sought  to  impeach  a  judge  of  one  of  our  superior  courts. 
There  are  one  hundred  and  iifty  mend)ers  of  the  Assembly,' 
scattered  throughout  the  State,  each  county  having  at  least  one 
mcndjer.  Each  of  them  is  engaged  in  his  ordinary  vocation.  The 
business  of  some  of  them  is  apt  to  take  them  out  of  the  State.  It 
occurs  to  some  individual,  who  may  not  even  occupy  an  official 
capacity  but  who  is  possessed  of  powerful  influence  over  a  con- 
siderable number  of  the  members  of  the  Assembly,  that  he  desires 
to  have  one  or  more  of  the  judges  impeached.  There  is  no  way 
known  to  the  Constitution  or  to  the  law,  by  which  the  Asseud)ly 
can  be  convened,  exec])t  automatically  on  the  lirst  Wednesday  in 
January,  at  the  regular  session,  or  by  the  pro'damation  of  the 
Governor   to   meet   in   extraordinary   session.      But    the   regular 
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session  may  have  adjoiiriied  siiio  die,  and  the  Governor  may  have 
refused  to  call  an  extraordinary  session,  or  may  not  even  have 
been  requested  to  call  such  session. 

How  can  the  Assembly  be  convened  under  such  circumstances? 
At  whose  instance  i  Certainly  not  at  that  of  the  private  individual, 
who  is  interested  in  hringing  about  the  impeachment  of  a  judge. 
Certainly  not  by  any  member  of  the  Assembly  who  should  desire 
to  assume  authority  to  convene  that  body  and  to  usurp  the  func- 
tions vested  exclusively  in  the  Executive.  It  is  inconceivable  that 
the  one  hundred  and  fifty  members  of  the  Assembly  should  spon- 
taneously assemble,  at  one  and  the  same  place,  and  at  one  and  the 
same  time.  Who  is  to  summon  the  assemblymen  (  Upon  whose 
mandate  are  they  to  be  called  together  ?  What  is  the  penalty  of 
the  refusal  of  any  of  them  to  meet  his  fellows  ?  Can  the  sergeant- 
at-arms  who  had  served  at  the  adjourned  session  forcibly  bring 
them  to  the  place  of  meeting  I  By  whose  sanction  would  he  exer- 
cise control  over  the  persons  of  the  unwilling  members  ?  Where 
is  the  source  of  j)ower  which  enaljles  him,  for  such  a  purpose,  and 
under  such  circumstance;;,  to  hale  to  a  place  of  meeting  and  put 
under  arrest  the  recalcitrant  assemblymen  ?  What  would  be  his 
defense  to  an  action  for  false  imprisonment,  or  assault  and  bat- 
tery ^     Kilbourn  v.  Thompson,  103  V.  S.  168. 

Assuming  that,  by  concert  of  action,  by  the  exercise  of  potent 
personal  or  political  influence,  a  bare  majority  of  the  elected 
members  of  the  Assembly  should  be  brought  together,  what  is 
there  to  prevent  them,  under  such  circumstances,  from  meeting 
in  secrecy,  at  a  j)rivate  house,  in  a  hotel,  at  a  political  club,  in  an 
atmosphere  supercharged  Avith  prejudice,  hatred  and  malice, 
without  giving  notice  to  the  other  members  of  the  Assembly,  and 
to  conc'X^t  under  the  knout  of  an  absolute  despot  and  under  cover 
of  darkness,  articles  of  impeachment  against  a  judicial  officer 
who  because  not  subservient  has  gained  the  enmity  of  him  who 
initiated  so  extraordinary  a  convocation? 

Who.  under  such  circumstancos.  would  be  charged  with  the 
duty  of  giviug  notice  to  ;ill  iho  members  of  the  Assembly? 
What  would  be  the  nature  of  the  notice  to  be  given  i  What  length 
of  time  would  intervene  Ijetween  the  announcement  of  the  pur- 
pose of  convening  the  Assembly,  and  its  actual  comiug  together? 
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AVould  Olio  day's  notice  be  sufficient'^     Would   it  Le  by  public 
proclaimition  ?     If  so,  who  would  make  the  proclamation  ? 

It  is  easy  to  perceive  that  such  a  situation  is  replete  with  the 
potentiality  of  fraud,  connivance  and  collusion.  Those  in  the 
secret  of  the  projectors  of  such  a  movement  might  easily  manip- 
ulate the  proceedings  so  as  to  eliminate  such  members  who  might 
be  reasonably  expected  to  oppose  impoaehment,  and  who  might 
be  able  by  their  arguments  and  presentation  of  facts  to  convince 
a  majority  that  impeachment  would  be  improper  and  injurious 
to  the  best  interests  of  the  State.  If  such  procedure  should  now 
be  declared  to  be  within  the  spirit  of  the  Constitution,  the  time 
may  come  when,  as  a  result  of  momentary  excitement,  the  rhet- 
oric of  a  demagogue,  or  headlong  passion,  a  bare  majority  of  the 
Assembly  may  be  brought  together  by  malign  influences,  for  the 
very  purpose  of  impeaching  every  member  of  the  Court  of  Ap- 
peals and  every  justice  of  the  Supreme  Court. 

Under  article  (3,  section  13.  of  the  Constitution,  "no  judicial 
officer  shall  exercise  his  office,  after  articles  of  impeachment 
against  him  shall  have  been  preferred  to  the  Senate,  until  he 
shall  have  been  acquitted."  Under  such  circumstances,  chaos 
and  anarchy  would  reign,  and  grim  revolution  would  stalk 
throughout  the  State.  This  is  not  a  mere  figment  of  the  imagina- 
tion. There  have  been  frequent  occasions  when  decisions  by  the 
highest  courts  of  the  land  have  been  stigmatized  by  demagogues 
or  by  those  impatient  of  restraint  as  calling  for  the  impeachment 
of  the  judges  who  pronounced  them;  when  adjudications  which 
have  given  effect  to  constitutional  limitations  designed  for  the 
j)rotection  of  life,  liberty  and  property,  have  been  attacked  as 
reactionary  and  as  the  medium  of  accomplishing  injustice;  when 
inflammatory  orators  have,  from  the  forum  and  the  hustings,  de- 
nounced judges  who  fearlessly  dared  to  do  right,  and,  against 
their  own  sympathies,  observed  their  oaths  to  support  the  Consti- 
tution, Avhich  they  were  called  upon  to  interpret. 

If  the  contentions  of  the  impeachment  managers  in  tlie  pres- 
ent case  were  upheld,  would  it  not,  at  such  periods  of  storm  and 
stress  as  are  apt  to  arise  in  every  decade  of  our  history,  seal  the 
fountains  of  justice  and  paralyze  the  arm  of  the  judiciary?  And 
this  would  be  the  more  likely  to  occur  if  sucli  an  attack  upon  the 
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judiciary  wore  endorsed  liy  inrtiicntial  or  poi)ular  newspapers,  or 
bv  individuals  capable  of  fanning  into  llame  the  smouldering 
eniliers  of  animosity  and  of  whetting  the  voracious  appetite  of  class 
interest 

But,  lot  us  proceed  and  assume  that  the  Assembly  or  a  frag- 
ment of  its  meml)ership  shall  have  thus  convened  itself,  how 
shall  it,  in  the  case  supposed,  "  prefer  to  the  Senate  "  the  articles 
of  inipeachmont  as  contemplated  by  the  language  of  section  13 
of  artitdc  <i.  which  clearly  ordains  that  they  must  be  so  pre- 
ferred (  IIow  is  the  Senate  to  be  convened  (  Under  what  cou- 
stitnrional  sanction  (  Tpon  whose  mandate  (  At  what  time  and 
where  ?  What,  until  it  so  convenes,  is  to  become  of  the  impeach- 
ment, and  what  of  the  official  against  whom  it  is  directed  i 

It  is  thus  apparent  that  this  situation  bristles  with  insuperable 
difficulties,  that  perils  lurk  at  every  turn,  and  that  the  permanency 
of  our  G<jvernmcnt  is  threatened  if  the  Assembly  or  its  members 
were  thus  permitted  to  convene  or  to  act  without  convening. 

Most  careful  research  has  failed  to  discover  instances,  in  the 
history  of  Congress,  and  of  the  Legislfttures  of  the  several  states 
of  the  Union,  when  a  legislative  body,  or  one  of  its  component 
parts,  has  ever  undertaken  to  initiate  proceedings  to  convene 
itself,  or  to  meet  otherwise  than  at  a  regular  or  extraordinary 
session,  called  in  conformity  with  tlie  terms  of  the  organic  law. 
The  absence  of  precedent  is  a  most  eloquent  argument  against  the 
existence  of  such  power.  It  is  recognized  as  contrary  to  the  spirit 
of  our  republican  institutions,  for  one  of  the  coordinate  depart- 
ments of  the  Government  to  usurp  authority,  and  to  undertake 
the  exercise  of  a  function  which  is  ini])licdly  denied  it  by  the 
fundamental  law. 

Our  Houses  of  I\epresentatives  an  1  Assemblies  are  modeled 
upon  the  House  of  Comujons ;  (;ur  Senates  upon  the  House  of 
Lords.  Even  in  England,  whore  Parliament  is  said  to  be  omnipc^ 
tent,  where  there  is  no  written  ( "onstitutinn  to  limit  and  cir- 
cumscrii)e  and  detino  its  powoi-.  that  j)<>tent  body  is  incapable  of 
convening  itself  for  any  purpose.  It  can  only  assemble  pur- 
suant to  a  royal  mandate,  and  it  has  been  only  in  times  of  revo 
lution  when  it  vonturod  to  act  without  such  mandate.  15ut.  mark 
you.  whenever  it  so  acted,  it  was  deemed  necessary,  by  means  of 
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curative   legislation,   to   contirm    the   acts   of   a   Parliament   thus 
irregularly  assembled. 

With  his  customary  clarity,  Elackstone  deals  with  this  subject 
(1  Black.  Com.  ch.  2,  150),  saying: 

"  1.  As  to  the  manner  and  time  of  assembling.  The 
Parliament  is  regularly  to  lie  summoned  liv  the  king's  writ 
or  letter,  issued  out  of  chancery  by  advice  of  the  privy  coun- 
cil, at  least  forty  days  before  it  begins  to  sit.  It  is  a  branch 
of  the  royal  prerogative,  that  no  Parliament  can  be  convened 
by  its  own  authority,  or  by  the  authority  of  any  except  the 
king  alone.  And  this  j^rerogative  is  founded  upon  very  good 
reasons.  For,  supposing  it  had  a  right  to  meet  spontane- 
ously, without  l)eing  called  together,  it  is  impossible  to  con- 
ceive that  all  the  members,  and  each  of  the  houses,  would 
agree  unanimously  upon  the  proper  time  and  place  of  meet- 
ing; and  if  half  of  the  members  met  and  half  absented  them- 
selves, who  shall  determine  which  is  really  the  legislative 
body,  the  part  assembled  or  that  which  stays  away  ?  It  is 
therefore  necessary  that  the  Parliament  should,  be'called  to- 
gether at  a  determined  time  and  place;  and  highly  becoming 
its  digniity  and  independence,  that  it  should  be  called  to- 
gether by  none  but  one  of  its  own  constituent  parts;  and,  of 
the  three  constituent  parts,  this  otHce  can  only  appertain  to 
the  king;  as  he  is  a  single  person  whose  will  may  be  uniform 
and  steady ;  the  first  person  in  the  nation,  being  superior  to 
both  houses  in  dignity;  and  the  only  branch  of  the  Legisla- 
lature  that  has  a  separate  existence,  and  is  capable  of  per- 
forming any  act  at  a  time  when  no  Parliament  is  in  being. 
Xor  is  it  an  exception  to  this  rule  that,  by  some  modern 
statutes,  on  the  demise  of  a  king  or  queen,  if  there  be  then  no 
Parliament  in  being,  the  last  Parliament  revives,  and  it  is  to 
sit  again  for  six  months,  unless  dissolved  by  the  successor; 
for  this  revived  Parliament  must  have  been  originally  sum- 
moned by  the  crown. 

"  It  is  true,  that  by  a  statute,  16  Car,  I.  c.  T.,  it  was  en- 
acted that,  if  the  king  neglected  to  call  a  Parliament  for  three 
yeai-s,    the    peers    might    assemble    and    issue   out   writs    for 
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choosinir  '^no:  ;;ii<l.  in  cjisc  ol"  lu'irlcet  of  the  peers,  the  eon- 
stih'.cnts  iniirlit  meet  and  elect  one  theni:^elve>.  Bnt  this,  if 
ever  put  in  praetice,  would  have  been  liable  to  all  the  in- 
conveniences I  have  jnst  now  stated ;  and  the  act  itself  was 
esteemed  so  highly  detrimental  and  injurious  to  the  royal 
prerogative,  that  it  was  repealed  by  statute  16  Car.  II.  c.  I. 
From  thence  therefore  no  precedent  can  be  drawn. 

'•  It  is  also  true,  that  the  convention-parliament,  which  re- 
stored King  Charles  the  Second,  met  above  a  month  before 
his  return;  the  lords  of  their  own  authority,  and  the  com- 
mons in  pursuance  of  writs  issued  in  the  name  of  the  keepers 
of  the  liberty  of  England  liy  anrhority  of  Parliament:  and 
that  the  said  Parliament  sat  till  the  twenty-ninth  of  Decem- 
ber, full  seven  juouths  after  the  restoration ;  and  enacted 
many  laws,  several  of  which  are  still  in  force.  But  this  was 
for  the  necessity  of  the  thing,  which  supersedes  all  law;  for 
if  they  had  not  so  met,  it  was  morally  impossible  that  the 
kingdom  should  have  been  settled  in  peace.  And  the  first 
thing  done  after  the  king's  return  was  to  pass  an  act  declaring 
this  to  be  a  good  Parliament,  notwithstanding  the  defect  of 
the  king's  writ.  So  that,  as  the  royal  prerogative  was  chiefly 
wounded  by  their  so  meeting,  and  as  the  king  himself,  who 
alone  had  a  right  to  object,  consented  to  waive  the  objection, 
this  cannot  be  drawn  into  an  example  in  prejudice  of  the 
rights  of  the  crown.  Besides,  we  should  also  remember,  that 
it  was  at  that  time  a  great  doubt  among  the  lawyers  whether 
even  this  healing  act  made  it  a  good  Parliament;  and  held  by 
very  many  in  the  negative;  though  it  seems  to  have  been  too 
nice  a  scruple.  And  yet  out  of  abundant  caution,  it  was 
thought  necessary  to  confirm  its  acts  in  the  next  Parliament, 
by  statute  ]3  Car.  II,  c.  7  i'  c.  14. 

"  It  is  likewise  true,  that  at  the  time  of  the  revolution, 
A.  I),  loss,  the  lords  and  commons,  by  their  own  authority, 
and  upon  the  summons  of  the  Prince  of  Orange,  afterwards 
King  Vrilliam,  met  in  a  convention  and  therein  disposed  of 
the  Cro^\^l  and  Kingdom.  But  it  must  be  remembered  this 
assembling  was  upon  a  like  principle  of  necessity  as  at  the 
restoration;  that  is,  upon  a  full  conviction  that  King  James 
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the  Second  liad  abdicated  the  govcrnineiit,  and  that  the  throne 
was  thereby  vacant;  which  supposition  of  the  individual 
members  was  confirmed  by  their  concurrent  resolution,  when 
they  actually  came  together.  And,  in  such  a  case  as  the 
palpable  vacancy  of  a  throne,  it  follows  ex  necessitate  rei, 
that  the  form  of  the  royal  writs  must  be  laid  aside,  otherwise 
no  Parliament  can  ever  meet  again.  For.  let  us  put  another 
possible  case,  and  suppose,  for  the  sake  of  argument,  that 
the  whole  royal  line  should  at  any  time  fail  and  become  ex- 
tinct, which  would  undisputably  vacate  the  throne;  in  this 
situation  it  seems  reasonable  to  presume,  that  the  body  of 
the  nation,  consisting  of  lords  and  commons,  would  have  a 
right  to  meet  and  settle  the  government;  otherwise  there 
must  be  no  government  at  all.  And  upon  this  and  no  other 
principle  did  the  convention  of  1688  assemble.  The  vacancy 
of  the  thrune  was  precedent  to  their  meeting  without  any 
royal  summons,  not  a  consequence  of  it.  They  did  not  as- 
semble without  writ,  and  then  make  the  throne  vacant;  but 
the  throne  being  pre^■iously  vacant  by  the  king's  abdication, 
they  assembled  without  writ,  as  they  must  do  if  they  as- 
sembled at  all.  Had  the  throne  been  full,  their  meeting 
would  not  have  been  regular ;  but  as  it  was  really  en)pty, 
such  meeting  became  absolutely  necessary.  And  accordingly 
it  is  declared  by  statute  1  \V.  &  ~\\.  st.  1,  c.  1,  that  this  con- 
vention was  really  the  two  houses  of  Parliament,  notwith- 
standing the  want  of  writs  or  other  defects  of  form.  So 
that,  notwithstanding  these  two  capital  exceptions,  which 
were  justifiable  only  on  a  principle  of  necessity,  and  each 
of  which,  by  the  way,  induced  a  revolution  in  the  govern- 
ment, the  rule  laid  down  is  in  general  certain,  that  the  king, 
only,  can  convoke  a  Parliament. 

"  ./\.nd  this  by  the  ancient  statutes  of  the  realm  he  is  bound 
to  do  fivery  year,  or  oftener,  if  need  be.  Xot  that  he  is,  or 
ever  was,  obliged  by  these  statiites  to  call  a  new  Parliament 
every  year  but  only  to  permit  a  Parliament  to  sit  annually 
for  the  redress  of  grievances,  and  dispatch  of  business  if 
need  be.  These  last  words  are  so  loose  and  vague,  that  sucli 
of  our  monarchs  as  were  inclined  to  govern  without  Parlia- 
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ments,  neglected  the  convokiuii-  tlieiu  sometimes  for  a  very 
considerable  period,  under  the  pretence  that  there  was  no 
need  for  them.  Bnt  to  remedy  this,  by  the  statute  16  Car. 
ir.  c.  1,  it  is  enacted  that  the  sittinji"  and  holdino-  of  Parlia- 
ments shall  not  he  inrcrnutted  above  three  years  at  the  most. 
And  by  the  statute  1  W.  cV  M.  st.  2  c.  2,  it  is  declared  to  be 
one  of  the  rights  of  the  people,  that  for  redress  of  all  griev- 
ances, and  for  the  amending,  strengthening,  and  preserving 
the  laws.  Parliaments,  ought  to  be  lield  frequently.  And  this 
indetinite  frequency  is  again  reduced  to  a  certainty  by  stat- 
ute 6  W.  &  M.  c.  2,  which  enacts,  as  the  statute  of  Charles 
the  Second  had  done  btfore.  that  a  new  Parliament  shall  be 
called  within  three  years  after  the  determination  of  the 
former." 

In  1  Anson's  Law  and  Custom  of  the  Constitution  (edition  of 
I'.M  li.  the  author  says,  at  page  ."io : 

••  The  existence  of  Parliament  in  modern  times  is  kept  as 
nearly  continuous  as  possible,  and  hence  the  dissolution  of 
one  Parliament  and  the  calling  of  another  are  effected  by 
the  same  royal  proclamation  issued  l)y  the  king  on  the  ad- 
vice of  the  privy  council  under  the  great  seal.  The  proc- 
lamation discharges  the  existing  Parliament  from  its  duties 
of  attendance,  declares  the  desire  of  the  crown  to  have  the 
advice  of  its  people,  and  the  royal  will  and  pleasure  to  call  a 
new  Parliament.  It  further  announces  an  order  addressed 
by  the  crown  in  coimcil  to  the  chancellors  of  Great  Britain 
and  Ireland  to  issue  the  necessary  writs,  and  states  that  this 
proclamation  is  to  be  their  authority  for  so  doing. 

*•  T'ntil  recent  times  it  was  the  practice  for  a  warrant 
inulfi-  the  sign  manual  to  be  given  by  the  crown  to  the 
chanc-ellor  to  issiu'  the  necessary  writs.  This  has  ceased  to 
be  done;  an  order  in  Council  is  made  directing  that  writs 
shall  be  issued,  but,  as  matter  of  fact,  the  royal  proclama- 
tion is  treated  by  the  crown  office  in  chancery  as  the  au- 
thority for  the  issue.  .  .  .  The  writs  were  returnal^le 
according  to  the  provisions  of  Magna  Charta,  within  forty 
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days  of  their  issue ;  this  period  was  extended  after  the  union 
with  Scotland  to  fifty  dajs,  and  has  been  reduced  by  an  act 
(15  Vict.  c.  23)  to  thirty-five  days." 

At  page  70  he  continues: 

''A  dissolution  brings  the  existence  of  Parliament  to  an 
end;  a  prorogation  brings  the  session  of  Parliament  to  an 
end ;  an  adjournment  brings  about  a  cessation  of  the  business 
of  one  or  other  house  for  a  period  of  hours,  days  or  weeks. 
The  adjournment  of  either  house  takes  place  at  its  OAvn  dis- 
cretion, unaffected  by  the  proceedings  of  the  other  house. 
The  crown  cannot  make  either  house  adjourn;  it  has  some- 
times signified  its  pleasure  that  the  houses  adjourn,  but 
there  is  no  reason  why  its  pleasure  should  also  be  the  pleas- 
ure of  the  houses.  The  crown  has,  however,  a  statutory 
power  to  call  upon  Parliament  to  meet  before  the  conclusion 
of  an  adjournment  contemplated,  where  both  houses  stand 
adjourned  for  more  than  fourteen  days.  The  power  is 
exercised  by  proclamation  declaring  that  the  houses  shall 
meet  on  a  day  not  less  than  six  days  from  the  date  of  the 
proclamation. 

''  Pl'orogation  takes  place  by  the  exercise  of  the  royal 
prerogative;  it  ends  the  session  of  both  houses  simulta- 
neously ;  and  terminates  all  pending  business.  A  prorogation 
is  to  a  specified  date,  but  it  may  be  necessary  either  to  post- 
pone or  to  accelerate  the  meeting  of  Parliament. 

*'.  .  .  The  power  to  accelerate  a  meeting  of  Parlia- 
ment which  has  been  prorogued  is  governed  by  statute.  An 
act  of  1797  empowered  the  king  to  advance  the  meeting 
from  a  date  to  which  prorogation  had  taken  place  to  a  date 
not  earlier  than  fourteen  days  from  the  date  of  the  proclama- 
tion and  this  period  was  reduced  to  six  days  by  an  act  of 
1870." 

At  page  302  he  asserts: 

"  It  would  seem  then  that,  apart  from  the  general  ex- 
pression of  the  act  of  Edward  1  IT,   the  only  statutory  se- 
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curitics  which  we  have  ever  possessed  for  the  frequent  sum- 
mons and  sittings  of  Parliament  arc  the  act  of  Charles  II, 
providing  that  Parliament  shall  sit  at  least  once  in  every 
three  years,  and  the  act  of  William  and  ]\Iary  to  the  effect 
that  we  shall  not  be  more  than  three  years  without  a  Parlia- 
ment. Nor  do  the  statutes  say  what  is  to  happen  if  the 
crown  fails  to  carry  them  into  effect.  The  Long  Parliament 
devised  machinery  to  meet  such  a  case,  hut  subsequent  Par- 
liaments appear  to  have  thought  it  disloyal  to  provide  for 
the  contingency  that  the  crown  might  not  fidtil  the  law." 

In  21  Ilalsbury's  Law  of  England,  title  ''Parliament,"  page 
087,  it  is  stated: 

"A  new  Parliament  can  ])e  called  together  for  the  trans- 
action of  business  only  by  the  crown.*' 

In  volume  6   of  the  same  work,    title   "  Constitutional   Law," 
page  389,  we  find  this  proncamccment : 

''A  new  Parliament  cannot  legally  assemble  without  the 
royal  writ,  and  though  on  certain  occasions,  through  neces- 
sity occasioned  by  the  king's  absence  or  abdication,  the  two 
houses  have  met  and  transacted  business  in  an  irregular 
manner  without  the  royal  Avrit,  such  meetings  are  termed 
Convention  Parliaments,  to  distinguish  them  from  Parlia- 
ments proper,  and  their  proceedings  are  not  recognized  un- 
less subsequently  ratified  by  statute."' 

In  a  note  it  is  added : 

"  This  is  significant  in  that  it  shows  that  Parliament 
acting  on  its  own  initiative  and  convening  itself  for  the  pur- 
pose of  transacting  business  is  ultra  vires  and  irregular  and 
to  have  any  force  and  effect  legally  it  is  necessary  that  there 
be  a  subsequent  ratification  by  that  body  constitutionally 
convened." 

Cushing's  Law  and  Practice  of  Legislative  Assemblies  (1913 
edition),  section  210,  is  to  the  ^nnle  ctitvt. 
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In  providing  in  the  Federal  ;nid  State  Constitutions  for  the 
meetings  of  the  ('ongios-s  and  the  J  legislature,  the  English  model 
was  departed  from  only  so  far  as  to  provide  a  fixed  date  for  the 
annual  meeting  of  those  bodico.  Where  the  date  of  meeting  is 
fixed,  no  summons  is  iieeded.  But  they  cannot  be  convened  in 
extraordinary  session  without  the  summons  of  the  President  in 
the  one  case,  and  the  Governor  in  the  other.  There  must  be 
either  a  fixed  date  or  a  suuimous  by  authority.  In  Is'ew  York  the 
Legislature  may  act  in  extraordinary  session  only  on  subjects 
recommended  to  it  by  the  Governor,  so  that  our  o])ponent8  have 
been  obliged  to  concede  that  if  the  Assembly  could  rightfully 
impeach  at  an  extraordinary  session,  it  could  impeach  of  its  own 
motion  without  being  called  by  any  sort  of  summons. 

We  have  said  that  there  is  no  precedent  in  any  (if  our  states 
where  a  Legislature  attempted  to  convene  itself.  This  is  perhaps 
slightly  but  not  entirely  inaccurate,  because,  in  People  v.  Hatch, 
33  111.  0,  the  Supreme  C^ourt  of  that  state  had  occasion  to  pass 
upon  an  attempt  of  the  Legislature  to  convene  itself  after  it  had 
been  adjourned  to  a  certain  day,  before  that  day  came.  The 
Constitution  of  Illinois  provided  that,  in  case  of  disagreement 
brtvrcen  the  two  houses  with  respect  to  the  time  of  adjournment, 
the  Governor  shall  have  power  to  adjourn  the  General  Assembly 
by  his  proclamation.  Acting  under  this  authority,  the  Governor 
assumed  to  adjourn  the  General  Assembly  to  a  specified  date. 
Both  houses  adopted  a  protest  against  his  action  as  illegal,  and 
a  large  number  of  the  members  returned  to  their  homes.  Xo 
adjourning  order  of  either  house  appeared  on  the  journals,  and 
for  a  period  of  ten  days  no  entries  were  made  in  the  journals. 
At  the  ex])iration  of  that  time,  but  before  the  date  for  reconven- 
ing fixed  by  the  (Jovernor,  an  attempt  was  made  to  reconvene  the 
Legislature.  It  was  held  that  the  power  did  not  exist,  j\lr.  Justice 
Breese  saying  (p.  103)  : 

"'  The  session  having  thus  terminated,  it  is  needless  to 
inquire  if  it  could  be  resumed  at  a  future  day,  without  a 
previous  vote  of  the  two  houses,  or  by  the  proclamation  of 
the  Governor.  Should  a  legislative  body  be  dispei'sed  by 
anv  sudden  iri'uption,  or  insurrection,  or  by  any  external 
force,    their   power    might,    perhaps,    remain,    and   the    duty 
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also,  to  reassemble  without  any  previous  vote  for  sueli  pur- 
pose. "When  such  dispersion  is  the  result  of  its  own  action, 
I  l^uow  of  no  mode  l»_v  which  it  can  be  brought  together 
Again,  as  a  legislative  assembly,  in  the  absence  of  such  pre- 
vious vote,  without  a  call  from  the  executive. 

"  Blackstone  says,  if,  at  the  time  of  an  actual  rebellion, 
or  imminent  danger  of  invasion,  the  Parliament  shall  be 
sej>a rated  by  adjournment  or  prorogative,  the  king  is  em- 
powered to  call  them  together  by  proclamation,  with  four- 
teen days'  notice  of  the  time  appointed  for  their  assembling 
(1  Black.  Com.  l-to,  ch.  2).  The  spontaneous  meeting  of 
all  the  members,  except  in  the  case  stated,  at  a  time  not 
appointed  by  law.  and  without  a  previous  vote  for  such  pur- 
pose, would  avail  nothing.  The  executive,  if  he  desired, 
could  not  recognize  it  as  a  legislative  body,  nor  could  it  per- 
foi'ui  a  legislative  act.  having  any  binding  authority.  This 
being  so,  it  follows  a  loss  nnnil)er  than  a  quorum  cannot 
111001  and  hold  a  legislative  session,  no  matter  under  what 
convictions  they  may  assemble,  or  what  rights  they  may 
su)ipose  they  can  preserve  by  such  meeting.  It  would  be  a 
proceeding  not  sanctioned  by  our  Constitution  or  laws." 

So,  in  French  v.  State  Senate,  146  Cal.  60-4;  s.  c,  80  Pac. 
Pep.  10:31.  69  L.  Pi.  A.  556,  the  Senate  of  California  expelled 
the  petitioners  for  malfeasance  in  office,  consisting  of  the  taking 
of  a  bribe  to  influence  their  conduct  as  senators.  It  was  claimed 
tliai  tlie  Senate  did  not  give  them  a  hearing  or  afford  them  a  trial 
iip(Mi  charges  made  nor  permit  them  to  make  any  defence  thereto, 
and  rhat  the  charges  of  bribery  were  false.  A  writ  of  mandamus 
was  prayed  for  to  compel  the  Senate  to  restore  them  to  member- 
ship therein.  The  application  was  denied,  and  in  the  course  of 
his  npiiiion  ^Ir.  Justice  Shaw  said: 

•'An  attempt  by  this  court  to  direct  or  control  the  Legis- 
lature, or  either  house  thereof,  in  the  exercise  of  the  power, 
would  be  an  attempt  to  exercise  legislative  functions  which 
it  is  expressly  forl)i(blen  to  do. 

''  Even  if  the  court  should  attempt  to  usurp  this  legisla- 
tive function,  there  is  no  means  whereby  it  could  carry  its 
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judgment  into  effect  and  give  the  relief  demanded.  The 
thirty-sixth  session  of  the  Legislature  has  adjourned  .suie 
die;  it  is  a  thing  past,  and  cannot  be  reconvened  upon  the 
mandate  of  the  judicial  power  (Const,  art.  3).  The 
Senate  could  not  reinstate  the  petitioners  as  memhcrs  of  that 
session  except  when  lawfnlly  in  session.  Nor  can  the  body 
which  composed  the  thirty-sixth  session  be  again  called 
together  except  in  special  session  and  at  the  behest  of  the 
Governor." 

The  great  case  of  Luther  v.  Borden,  7  How.  (U.  S.)  1, 
indicates  the  possibilities  which  might  result  from  a  decision 
permitting  the  Legislature,  or  either  of  its  component  parts, 
to  convene  itself.  The  state  of  Iihode  Island,  until  ^Fay,  1843, 
did  not  possess  a  Constitution  such  as  had  been  adopted 
by  the  other  slates.  It  conducted  its  government  under  the 
charter  granted  by  Charlco  II  to  the  Colony  of  Ehode  Island  and 
Providence  Plantations.  In  1841  a  portion  of  the  people  held 
meetings  and  formed  associations,  which  residted  in  the  election 
of  delegates  to  a  convention  to  form  a  new  Constitution,  to  be 
submitted  to  the  people  for  their  adoption  or  rejection.  The  con- 
vention framed  such  a  Constitution,  directed  a  vote  to  be  taken 
upon  it,  and  declared  afterwards  that  it  had  been  adopted  and 
ratified  by  a  majority  of  the  people  of  the  state.  The  Charter 
Government  did  not,  however,  acquiesce  in  these  proceedings,  but 
in  May,  ]S43,  another  Constitution,  framed  by  a  convention 
called  together  by  the  Charter  Government,  went  into  operation. 
In  consequence  of  these  proceedings,  the  state,  for  a  time,  was 
placed  under  martial  law.  The  Constitution  of  1843  was 
eventually  recognized  as  controlling.  Although  there  were  seri- 
ous evils  which  were  sought  to  l)e  obviated  by  those  who  brought 
about  the  adoption  of  the  Constitution  of  1841,  they  sought  to 
make  a  virtue  of  what  they  believed  to  be  a  necessity,  by  con- 
voking the  constitutional  convention  on  their  own  initiative. 
The  inevitable  consequence  of  such  action  was  a  miniature  civil 
war,  which  would  be  most  likely  to  be  precipitated  in  any  >tate 
of  the  Union,  if  a  Legislature,  or  a  branch  of  it,  should  muler- 
take  to  wnveno  itself  under  conditions  such  as  would  be  likclv  to 


30  TRIAT.    OF    WTLLTA^r    ST^I.Z"ER 

occur,  if  it  should  l)c  now  (k'tcruiiiied  tlint  such  power  may  be 
exercised  iit  aiiv  tiDic,  anywhere,  and  in  any  way,  that  the  mem- 
bers of  tlie  I^cgishituro  or  either  of  its  branches  or  a  part  of  them, 
may  choose. 

The  soundness  of  our  contention  finds  remarkable  corroboration 
in  the  Constitution  of  Alabama  adopted  in  1901,  where  it  was 
found  necessary  to  make  provision  for  the  very  situation  which  is 
presented  in  this  case. 

This  was  done  in  article  7,  section  173,  where  after  pro- 
vidino"  for  the  impeachment  of  various  state  officers  before  ''  the 
Senate  sitting  as  a  Court  of  Impeachment,  under  oath  or  affirm- 
ation, on  articles  or  charges  preferred  Isy  the  House  of  Represent- 
atives,'' the  Constitution  j^roceeds: 

''  If  at  any  time  wluni  the  Legislature  is  not  in  session,  a 
majority  of  all  the  members  elected  to  the  House  of  Repre- 
sentatives shall  certify  in  writing  to  the  Secretary  of  State 
their  desire  to  meet  to  consider  the  impeachment  of  the 
Governor,  Lieutenant  Governor,  or  other  officer  administer- 
ing the  office  of  Governor,  it  shall  lie  the  duty  of  the  Secre- 
tary of  State  immediately  to  imtifv  the  speaker  of  the  House, 
who  shall,  within  ten  days  after  receipt  of  such  notice  sum- 
mon the  mend)ers  of  the  House  by  publication  in  some  news- 
paper published  at  the  capital,  to  assend)le  at  the  capitol  at 
a  day  to  be  fixed  by  the  speaker,  not  later  than  fifteen  days 
after  the  receipt  of  the  notice  to  him  from  the  Secretary  of 
State,  to  consider  the  impeachment  of  the  Governor,  Lieu- 
tenant Governor  or  other  officer  administering  the  office  of 
Governor.  If  the  House  of  iiepresentatives  prefer  articles 
of  impeachment,  the  speakei-  (d'  tiu'  lIous(>  ^hall  forthwith' 
notify  the  Lieutenant  Governor,  unless  he  be  the  officer  im- 
peached, in  whicli  event  he  shall  notify  the  Secretary  of 
State,  who  shall  summon,  in  the  manner  herein  above  pro- 
vided for,  the  mend^ers  of  the  Senate^  to  assemble  at  the 
capit(vl  on  a  day  to  be  named  in  said  summons,  not  later 
than  ten  days  after  receipt  of  the  notice  from  the  speaker 
of  the  House,  for  the  purpose  of  organizing  as  a  court  of 
impeachment.  The  Senate  when  thus  organized,  shall  hear 
and  try  such  articles  of  impeachment  against  the  Governor, 
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Lieutenant  Governor  or  otlier  otHcer  iHlininisteriiiii;  tlic  office 
of  Governor  as  niav  be  preferred  by  tlie  House  of  Uepre- 
sentatives.'' 

Appendix  A,  wbieh  I  shall  submit  with  this  ar<;-unient,  contains 
the  Alabama  provision  with  respect  to  extraordinary  sessions  of 
the  Legislature.  Here  we  find,  therefore,  full  recoiiiiition  of  the 
proposition  that  neither  the  Legislature  nor  a  branch  thereof  can 
convene  itself,  and  that  when  it  is  souglit  to  impeach  a  (ilovernor, 
if  he  fails  to  call  the  Legislature  together  in  extraordinary  session 
to  act  on  charges  made  against  hiin,  full  constitutional  machinery 
for  such  convocation  by  other  methods  must  be  provided ;  other- 
wise action  must  be  deferred  until  the  regidar  session  of  the 
Legislature, 

in  opposition  to  our  contention,  it  has  been  urged  by  the  im- 
peachment managers  that  it  is  a  general  rule  that,  where  the 
Constitution  gives  a  general  power,  or  enjoins  a  duty,  it  also 
gives,  by  implication,  every  opportunity  for  the  exercise  of  the 
one  or  the  performance  of  the  other.  This  is,  however,  only  a 
partial  statement  of  the  rule. 

As  shown  in  the  leading  case  of  Field  v.  People,  3  HI.  79,  it 
is  modified  by  the  further  rule,  that  where  the  means  for  the  exer- 
cise of  a  granted  power  are  also  given,  no  other  or  different 
means  or  powers  can  be  implied,  either  on  account  of  convenience 
or  because  they  may  be  more  effectual.  The  settled  doctrine  is, 
that  implication  for  the  purpose  of  conferring  power  should  be 
resorted  to  with  great  caution,  and  only  for  the  most  pursuasive 
reasons. 

The  present  case  is  one  which  admirably  illustrates  the  wisdom 
of  this  qualification  of  the  rule  invoked  by  those  wdio  claim  that 
the  Assembly  has  the  right  of  convening  itself.  Not  only  would 
such  an  interpretation  confer  an  extraordinary  and  unusual 
power,  one  which  has  never  been  heretofore  exercised,  either  in 
England  or  in  the  United  States,  but  it  would  entirely  ignore 
the  power  which  is  now  lodged  under  the  Constitution  in  the 
Governor  to  convene  the  Legislature  in  extraordinary  session,  as 
supplementing  the  explicit  provision  of  the  Constitution  whereby 
both  houses  of  the  Legislature  are  convened  automatically  on  the 
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first  Wednesday  in  Januarv  of  each  year.  There  is,  therefore, 
no  CKicasion  fur  iiiduluini;'  in  any  inijilication  in  order  to  supply 
the  means  for  coiiveniug  the  Assemhly.  ihey  are  fully  provided 
for  by  the  express  terms  of  the  Constitution,  and  where  express 
power  is  granted,  there  is  no  occasion  or  justification  for  the  ini- 
pli('ati<'n  of  other  or  different  power. 

If  the  Assembly  cannot  convene  itself  and  act  when  so  con- 
vened, it  scarcely  requires  argument  to  sustain  the  proposition 
that  it  cannot  act  without  being  convened,  by  independent  and 
separate  individual  action. 

It  will  suffice  to  consider  the  analogy  presented  by  the  au- 
thorities dealing  with  the  acts  of  the  directors  of  a  modern  cor- 
poration. For  if  they  cannot  act,  luiless  regularly  convened,  a 
fortiori,  the  Legislature  of  the  State,  and  its  several  branches. 
Ciinnot  so  act. 

When  the  ( 'onstitntion  refers  to  the  functions  performed  by 
the  Assemltly  in  inipcnichment  proceedings,  it  refers  to  action  liy 
the  Assembly,  as  an  entity,  not  to  the  assemblymen  who  com- 
pose it.  The  Assembly,  that  is,  the  constitutional  organism  known 
as  such,  has  the  power  to  impeach  by  the  vote  of  a  majority  of 
all  the  meml)ers  elected.  The  action  taken  is  not  that  of  the 
members  but  of  the  body  which  all  of  them  taken  together  con- 
stitute. It  is  inconceivable  that  the  members  of  that  body  act- 
ing separately  and  singly,  and  not  as  an  assemlilcd  whole,  can 
ever  be  considered  as  "  the  Assembly." 

Directors  or  trustees  of  a  corporation  cannot  vote  and  act  as  a 
board  without  coming  together.  Their  assent  to  a  proposition 
separately  and  singly  is  void.  They  are  chosen  to  meet  and 
confer  and  to  act  after  an  opportunity  for  an  interchange  of 
ideas.  They  cannot  vote  or  act  in  any  other  manner.  Brinkerhotf 
Co.  v.  Boyd,  192  :\[o.  ."iOT;  Domarest  v.  Spiral,  etc.,  Co..  7f  X.  J. 
L.  14;  Audenreid  v.  East.  etc..  Co.,  OS  X.  J.  Eq.  i:>0;  Tradesman 
Pub.  Co.  V.  Knoxville  C^ir  Wheel  Co.,  91  Tenn.  G34;  Re  Hay- 
craft,  etc.,  Co.  (1900)  2  Ch.  280;  Pierce  v.  INforse-Oliver  Co., 
94  Me.  40G;  Enttrick  v.  Xashua  P.  R.  Co.,  fi2  X.  H.  413; 
Columbia  Bank  v.  Gospel  Tal)ernacle,  127  X.  Y.  301. 

The  separate  assent  of  the  board  of  trustees  of  a  religions 
corporation  to  the  performance  of  a  corporate  act  is  void.     The 
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members  must  meet  and  confer  before  their  action  can  have  any 
validity.    Peoples  Bank  v.  St.  Anthony's  Church,  109  N.  Y.  512. 

A  separate  assent  of  a  townsliip  committee  to  the  construction 
of  a  street  railway  is  illegal.  West  Jersey  Traction  Co.  v.  Camden 
Co.,  53  N.  J.  Eq.   lO;]. 

Where  a  tax  is  assessed  by  two  trustees  in  meeting  assend)lod, 
who  subsequently  obtain  the  separate  and  private  assent  of  the 
third  trustee,  the  action  taken  is  void.  Keeler  v.  Frost,  22  Barb. 
400 ;  Schuman  v.  Seymour,  24  N.  eT.  Eq.  143. 

The  members  of  a  board  of  highway  commissioners  cannot 
authorize  or  ratify  a  contract  by  separate  approval.  A  meeting 
is  necessary.     Tay mouth  v.  Koehler,  35  ^fich.  22. 

A  majority  of  a  school  board  cannot  act  separately  and  singly, 
no  meeting  being  holil.     Ilei'rington  v.  District,  47  Iowa  11. 

In  Cammeyer  v.  United  German  Lutheran  Churches,  2  Sandf. 
Ch.  208,  the  learned  Vice  Chancellor  said,  in  a  case  which  de- 
pended upon  the  validity  of  the  action  of  the  board  of  trustees  of 
a  church,  where  it  appeared  that  a  majority  of  the  trustees,  while 
acting  as  a  council,  had  approved  of  the  adoption  of  certain  reso- 
lutions which  indicated  their  intention  with  regard  to  the  matter 
which  was  to  be  acted  upon  by  the  board  of  trustees: 

"  The  conference  or  council  w^as  a  board  clothed  with  the 
spiritual  regulation  and  government  of  the  church.  It  had 
nothing  to  do  with  the  control  or  direction  of  its  tempor- 
alities. The  statutes  vested  those  duties  in  the  trustees.  The 
fact  that  a  majority  of  the  trustees  were  present,  acting  as  a 
council,  does  not  make  the  resolutions  of  the  council  the  act 
of  the  board  of  trustees.  Suppose  in  the  case  of  a  bank,  that 
at  a  general  meeting  of  the  stockholders  certain  resolutions 
should  be  adopted  to  sell  land,  or  do  any  other  corporate  act, 
and  it  should  be  made  to  appear  that  all  the  directors  of  the 
bank  were  present  assenting  to  what  was  done ;  the  corporation 
would  not  lie  bound  unless  the  directors  at  a  meeting  of  the 
board,  should   concur  in   the  resolutions. 

"  The  directors  in  the  l)ank,  and  the  trustees  in  this  case, 
are,  by  the  charter,  the  select  class  or  body  which  is  to  exer- 
cise the  corporate  functions.  In  order  to  exercise  them, 
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tlicv  imist  meet  as  a  Imard,  so  that  tlicy  may  hear  each  other's 
views,  (leliherate,  and  iIkii  decide.  Their  separate  actiou, 
iudividuallj,  without  consultation,  although  a  majority  in 
number  should  agree  upon  a  certain  act,  would  not  be  the 
act  of  the  constituted  body  of  men  clothed  with  the  corporate 
powers.  X(ir  would  their  action  in  a  meeting-  of  the  whole 
body  of  cor])orators,  or  of  another  and  larger  class  in  which 
tliey  are  but  a  component  part,  be  a  valid  corporate  act.  In 
thus  acting  they  are  distinguishable  from  their  associates, 
and  their  action  is  united  with  that  of  others  who  have  no 
proper  or  legal  right  to  join  with  them  in  its  exercise.  All 
proper  responsibility  is  lost.  The  result  may  be  the  same 
that  it  would  have  been  if  they  had  met  separately,  and  it 
may  be  different.  In  the  general  assemblage,  intluences  may 
be  brought  to  bear  on  the  trustees,  which,  in  their  proper 
board,  would  be  unheeded;  and  no  one  can  say  with  cer- 
tainty, that  their  vote  in  the  latter  event  would  have  been 
the  same. 

"  It  was  lield  in  the  Case  of  the  Corporations,  4  Coke's 
liop.  77.  /'.  that  where  the  power  to  make  a  l)ydaw  was  in 
the  mayor  and  aldermen,  a  by-law  made  by  the  mayor,  alder- 
men and  commonalty  was  void.  And  see  Ex  parte  Rogers, 
and  note  a.  7  Cowen  7r2(}.  ~)'^0 :  The  King  v.  Milk-r,  0  Term 
Itep.  2H8  ;  Willcock  on  ^Municipal  Corporations,  101,  102; 
r>rowii  V.  l^)rter,  10  .Mass.  00,  per  Sewall,  J.'' 

This  principle  has  been  extended  to  the  action  of  political 
bodies. 

Thus,  in  People  ex  rel.  Henry  v.  Xostrand,  40  X.  Y.  o7.">,  -383, 
the  validity  of  the  action  of  two  members  of  a  board  of  highway 
commissioners,  which  was  by  statute  composed  of  three  members, 
during  the  existence  of  a  vacancy  in  the  bf>ard  was  under  con- 
sideration. Chief  Judge  Church  said  : 

''  The  statute  a|ip(iinting  them  confers  the  ])Ower  upon 
three  and  ])rovides  that  whenever  the  nund)er  of  commis- 
sioners is  reduced  below  three  the  vacancy  shall  be  filled  by 
the  county  judge.  It  is  quite  evident  that  the  Legislature 
intended   to  inti'ust  the  jiowers  conferred  to   three  persons, 
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and  that  the  judgment  of  that  nunil)er  should  he  requisite 
to  the  discharge  of  their  duties.  I  am  not  aware  of  any 
principle,  which  enahles  two  persons  to  discharge  a  puhlic 
duty  expressly  devolved  upon  three  without  consultation 
with  the  third.  At  common  law  two  could  act  in  such  a  case, 
hut  it  was  indispcnsahle  that  the  three  should  meet  and 
deliberate  upon  the  subject,  ((h-ocker  v.  Crane.  21  Wend. 
211;  7  (V)w.  r.2(;.  note  a;  22  IJarl).  400.)  ...  A 
majority  may  perform  the  duty  after  all  have  met  and 
deliberated,  l)ut  two  cannot  do  tliis  when  the  office  of  the 
third  is  vacant  any  more  tluin  they  could  if  the  tliird  had 
not  met  or  been  consulted." 

It  is  likewise  an  elementary  proposition,  that  stockholders  can 
hold  elections  and  transact  such  other  business  as  they  as  a  body 
are  qualified  to  transact,  only  at  corporate  meetings  duly  called 
and  convened.  Consequently,  all  action  taken  elsewhere  than  at 
such  a  meeting,  and  all  separate  consents  by  individual  stock- 
holdei's,  ai'C  void.  Cdnnnouwealth  v.  Cullen,  lo  Pa.  St.  133; 
Li\-ingst()n  v.  Lynch,  4  .Johns.  Ch.  ."tT-'l,  ."■)i)7;  Torrey  v.  Baker,  83 
i\Iass.  120;  De  La  \^Mne  Co.  v.  German  Sav.  Institution,  175 
U.  8.  40. 

In  other  words,  a  corpoi-ation  and  its  stockholders  are  separate 
and  independent  entities,  and  the  action  of  stockholders  can  only 
bind  the  corporation  when  they  are  duly  convened  at  a  meeting 
held  for  the  purpose  i)f  performing  a  corporate  act.  Medina  G. 
iS:  E.  L.  Co.  V.  Luttalo  L.  T.  &  S.  D.  Co..  li;2  X.  Y.  ()7;  Saranac 
&c.  Jl.  11.  Co.  V.  Arnold,  1(17  X.  Y.  :5(;S  ;  MacDonnell  v.  Luft'alo 
L.  T.  A:  S.  1).  (\x,  111:;  X.  Y.  02;  England  v.  Dearborn,  141  ]\lass. 
51)0. 

What  is  true  in  the  case  of  a  cori)oration  as  to  the  necessity  of 
notice  to  its  directors  with  rer,pect  to  the  holding  of  a  special 
meeting  and  of  the  business  to  be  transacted  thereat,  must  be 
likewise  true  of  a  self-convened  meeting  of  the  Legislature  or  of 
one  of  its  branches,  especially  wlien  it  is  claimed  that  it  is  to  act 
not  in  the  exercise  of  its  usual  legislative  functions,  but 
judicially. 

A    special  meeting   at  which   less   than    all    of   the   board   of 
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directors  of  a  corporation  attend,  no  notice  liaving  been  given  to 
the  other  directors  as  to  the  time  for  liolding  the  meeting  and  the 
business  to  be  transacted  by  it.  invalidates  the  action  of  those 
who  attend.  Every  director  has  not  only  the  dnty,  bnt  the  right, 
to  attend,  in  order  that  he  may  present  to  his  associates  the 
views  which  he  entertains  and  be  oii;tl)led  to  pur>uade  them  to 
adopt  his  views  rather  than  those  wliicli  they  are  inclined  to  act 
upon. 

The  very  pnrpose  of  a  deliberative  body  would  be  destroyed  if 
only  a  portion  of  those  who  have  a  riiibt  to  attend  and  to  1)e  heard 
and  to  vote,  are  enabled  to  avail  themselves  of  those  privileges,  not 
so  much  for  their  own  advantage,  bnt  for  the  benefit  of  those 
whom  tb.ey  represent. 

Tims  in  Wliitehead  v.  ITamilton  Tlnblier  Co.,  52  X,  J.  Eq.  TS, 
it  was  said: 

'■  That  all  the  directors  are  entitled  to  notice,  either  ex- 
press or  implied,  of  any  meeting  at  which  any  business  is 
transacted,  in  order  that  the  business  may  be  binding  upon 
all  the  persons  concerned,  admits  of  no  (piestion. 
If  the  meetings  held  are  regular  meetings,  that  is,  such  as 
are  provided  for  by  charter  or  the  l)y-laws  fixing  time  and 
place,  then  notice  thereof  is  implied.  Of  all  other  meetings, 
especially  those  at  which  any  business  not  pertaining  to 
the  ordinary  affairs  of  the  corporation  is  transacted,  express 
notice  must  be  given  of  the  time  and  place  and  the  object 
or  purpose  of  the  meeting." 

A  meeting  of  a  majority  of  the  directors  at  an  unustuil  time 
and  place  is  not  valid  where  the  minority  had  no  notice.  Eirst 
National  IJank  v.  AsheviHe  Co.,  1  IC  X.  C.  ^27. 

A  special  meeting  of  directors  is  void  if  no  notice  is  given  to 
absent  directors.  Tlie  fact  tliat  a  director  who  owns  or  controls  a 
majority  of  the  stock  is  present,  d(X'S  not  validate  such  a  meetin.i' 
even  though  he  favor  the  action  taken.  Hill  v.  Tiich  Hill  Co., 
119  Mo.  9. 

To  the  same  effect  are  Smith  v.  Dorn,  96  Cal.  73;  Harding  v. 
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Vandewatcr,  40  Cal.  77;  IMoore  v.  Hammond,  G  Barn.  &  Co.  450; 
Dovle  V.  .Miznev,  42  :Mieli.  3::!2. 

Notice  to  all  the  trustees  of  a  religious  corporation  is  neces- 
sary.    Tli()m])son  v.  West,  51)  Kel).  077. 

These  rules  have  been  applied  to  the  governing  bodies  of 
municipal  corporations.  Smyth  v.  Darley,  2  H.  L.  780  ;  Ilex  v. 
Carlisle,   I  Strange  385. 

Bonds  issued  under  authority  of  a  meeting  of  two  commission- 
ers of  a  town,  without  notice  to  a  third  commissioner,  are  not 
valid.     Bike  County  v.  Ilowland,  1)4  Pn.  St.  2;;8. 

Having  sufficiently  considered  the  propositions  affecting  the 
power  of  the  Assembly  to  convene  itself,  and  having  shown  that 
such  power  does  not  exist,  I  come  to  the  all-important  point  that 
the  Assembly  had  no  power  to  impeach  at  the  extraordinary 
session,  in  the  absence  of  action  by  the  Governor  enabling  it  to 
d(  al  with  that  subject. 

Under  the  ( Vaistitutions  of  1821  and  1840  the  Governor  was 
empowered  to  convene  the  Legislature  or  the  Senate  only  on 
extraordinary  occasions.  It  Avas  left  absolutely  to  his  discretion, 
as  it  is  under  the  present  Constitution,  to  deteruiine  as  to 
whefher  he  woidd  convene  either  the  Senate  or  both  houses 
in  extraordinary  session.  Tt  was  never  suggested  that,  if  he  de- 
clined to  do  so,  the  Senate  could  convene  itself  or  both  houses 
could  convene  themselves. 

Unquestionably  there  can  be  no  extraordinary  session  of  the 
Senate  or  of  the  Legislature  unless  the  Governor  calls  it  into  being. 
Ilis  discretionary  power  in  that  regard  is  absolute.  It  cannot 
be  controlled  either  by  the  individual  legislators,  by  statute,  by 
resolution,  or  by  rule;  nor  can  it  be  compelled  by  judicial  action. 
However  great  the  necessity  for  such  a  session;  however  impera- 
tive the  public  necessity,  his  non  voJo,  is  conclusive.  The  power 
conferred  on  the  Governor  is  political  power  in  the  exercise  of 
which,  as  was  said  in  Marbury  v.  INFadison,  1  'Ch-anch  1.'37,  *^  he 
is  accountable  only  to  his  country  in  his  political  character,  and 
to  his  own  conscience,  and  whatever  opinion  may  be  entertained 
of  the  manner  in  which  the  executive  discretion  may  be  used, 
still  there  exists  no  power  to  control  that  discretion." 
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In  re  Governor's  Proclamation,  35  Pac.  530,  Elliot,  J.,  speak- 
ing for  the  Supreme  Court  of  Colorado,  said : 

"  The  Governor  is  thus  invested  with  extraordinary  pow- 
ers. He  alone  is  to  determine  whether  there  is  an  extraor- 
dinary occasion  for  convcninc:  the  Legislature,  and  he  alone 
is  to  designate  the  business  which  the  Legislature  is  to  trans- 
act when  thus  convened," 

In  Farrelly  v.  Cole,  56  Pac.  592  (s.  c.  00  Kansas  35G,  54: 
L.  R.  A.  4H-i),  Smith,  J.,  said: 

"  We  will  suppose  again  that  the  Constitution  empowers 
the  executive  to  convene  the  Legislature  on  extraordinary 
occasions,  and  does  not  in  terms  authorize  the  intervention 
of  any  one  else  in  determining  what  is  and  what  is  not  such 
an  occa.-ion  in  the  Constitutional  sense.  It  is  obvious  that 
the  question  is  addressed  exclusively  to  the  executive  de- 
partment and  neither  the  Legislature  nor  the  judicial  de- 
partment can  interfere  to  compel  action,  if  the  executive 
decides  against  it  or  to  enjoin  action,  if,  in  his  opinion,  the 
proper  occasion  has  arisen." 

Sec  also  Pe  Legislative  Adjournments,  18  P.  I.  821;  s.  c.  22 
L.  P.  A.  716. 

In  Pillsbnry's  Petiticm.  217  Pa.  227  (11107  I  :  s,  c  60  Atl.  Rep. 
348;  aff'd.,  2()7  F.  S.  101,  the  Governor  had  called  the  Legis- 
lature together  in  extra  session  by  proclamation,  and  then  issued 
a  second  proclamation,  which  right  was  questioned.  Prown,  .1., 
at  page  230,  said: 

"  Whether  the  General  Assembly  ought  to  be  called  to- 
gether in  extraordinary  session  is  always  a  matter  for  the 
executive  alone.  How  it  shall  be  called,  and  Avhat  notice 
of  the  call  is  to  be  given,  are  also  for  him  alone.  The  Con- 
stitution is  silent  as  to  these  matters,  and  wisely  so,  for 
emergencies  may  arise,  such  as  riots,  insurrections,  wide- 
spread epidemics  or  general  calamities  of  any  kind,  requir- 
ing instant  convening  of  the  Legislature,  and,  in  the  power 
given  to  the  (Jovernur  to  call  it,  no  time  for  notice  is  too 
short,  if  it  can  reach  the  members  of  the  General  Assembly." 
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This  leaves  to  the  discretion  of  the  Governor  the  calling  to- 
gether of  the  Legislature.  There  is  not  even  the  suggestion  that 
in  any  of  the  serious  exigencies  enumerated  (which  are  of  much 
more  import  to  the  welfare  of  the  people  of  the  State  than  even 
the  misconduct  of  a  Governor)  the  Legislature  can  convene  of  its 
own  volition  for  the  purpose  of  dealing  with  tlieni. 

The  power  which  was  thus  conferred  on  tlie  Governor  was  in- 
tended to  be  the  counterpart  of  that  which  was  vested  in  the 
English  sovereigns  with  respect  to  the  convocation  of  Parlia- 
ment. It  was  found  in  actual  practice  that  when  the  Governor 
convened  the  Legislature  in  extraordinary  session  it  was  apt  to 
prolong  its  deliberations,  necessarily  involving  the  State  in  large 
expense,  ajid  especially  where  the  Governor  and  the  J.egislature 
represented  different  political  parties,  occasioning  irritation  and 
undue  friction  in  the  transaction  of  the  public  Ijusiness. 

It  was  for  that  reason  that  in  the  constitutional  convention  of 
1867  it  was  deemed  desirable  that  there  should  l)e  a  limitation 
placed  upon  the  business  which  could  be  transacted  at  an  extra- 
ordinary session,  and  various  projects  were  presented  and  debated 
at  some  length  bearing  on  this  subject. 

In  volume  2  of  Lincoln's  Constitutional  History  of  Xew  York, 
page  330,  the  author  sunnnarized  tlie  debate  on  this  proposition 
as  follows : 

"  The  committee  on  legislative  powers  and  duties  reported 
a  section  relating  to  extraordinary  sessions  of  the  Legislature, 
and  which  provided,  in  sul)stance,  that  the  Governor  should 
specify  in  his  proclamation  the  subjects  to  be  considered  at 
such  session,  and  the  Legislature  was  prohibited  from  con- 
sidering any  others.  The  original  report  of  the  committee 
on  the  Governor  and  Lieutenant  Governor  did  not  contain  this 
recommendation,  but,  in  the  progress  of  the  consideration  of 
the  subject,  the  provision  was  included  in  a  section  in  the 
executive  article  reported  by  the  committee  on  revision. 
Mr.  Church  sought  to  amend  the  section  so  as  to  permit  the 
Legislature  to  transact  business  not  included  in  the  Gover- 
nor's proclamation.  He  thought  the  Governor  should  not 
have  the  ouwrf  to  limit  the  business  to  be  transacted  by  the 
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Legislature  at  an  extraordinary  session.  The  convention  de- 
clined to  accept  Mr.  Church's  amendment,  but  did  adopt  a 
suggestion  hy  Judge  Comstock,  that  laws  enacted  at  a  special 
session  must  relate  to  the  subjects  included  in  the  proclama- 
tion. Judge  Comstock  said  this  was  intended  to  confine 
legislation  to  subjects  specified  in  the  proclamation,  but  to 
permit  the  Legislature  to  exercise  the  power  of  appointment 
at  a  special  session,  either  by  electing  officers,  or  acting  on 
nominations  by  the  Governor." 

For  the  full  text  of  this  debate,  T  refer  to  volume  5  of  the  Pro- 
ceedings of  the  Constitutional  Convention  of  1867,  pages  3614  to 
3619. 

The  proposed  amomlmcnt  as  thus  formulated,  and  as  sub- 
mitted at  the  election  held  in  1860,  reads  as  follows  (2  Lincoln, 
p.  430)  : 

"Art.  IV,  sec.  6.  Extraordinary  sessions.  The  Governor 
may  convene  the  Senate  on  extraordinary  occasions,  and  may 
call  special  sessions  of  ihe  Legislature  l)y  proclamation,  in 
which  shall  be  state«l  the  particular  o])ject  or  objects  for 
which  they  are  called:  and  no  law  shall  be  enacted  at  any 
special  session  except  such  as  shall  relate  to  the  objects 
stated  in  the  proclamation." 

The  election  of  lS(iO  resulted  in  the  rejection  of  all  the  projects 
of  the  convention  of  1867,  except  the  judiciary  article.  It  was 
recognized,  however,  that  the  Constitution  required  further  amend- 
ment and  thereupon,  in  compliance  with  the  recommendations  of 
Governor  Hottman  contained  in  his  annual  message  of  1872,  in 
which  he  advocated  constitutional  reform,  a  commission  of  thirty- 
two  eminent  citizens  was  selected  to  consider  and  report  to  the 
Legislature  recomnicndntions  of  changes  in  the  Constitution.  Of 
ihe  commission  so  a}>p.ii]i(e(l,  six  bad  been  members  of  the  ctui- 
vcntio'U  of  1867,  and  all  of  lliciu  were  lawyers  of  high  standing 
and  great  experience.  Among  them  were  George  Opdyke, 
Augustus  Schell,  William  Cassidy,  David  Rumsey,  Erastus 
Brooks,  Francis  Kernan,  dohn  D.  Van  Lui-en.  I'enjamin  D.  Still- 
man,  Samuel  W.  Jackson,  Daniel  Lralt,  Lucius  Kobinson,  George 


TEIAL    OF    WILLIAM    SULZER  41 

B.   Bradley,   Horace  V.   Howland  and   Sherniau   S.   Rogers    (2 
Lineolu,  p.  470). 

The  coiniuissioii,  after  protracted  delil)eratioii,  presented  a 
report  to  the  Legislatnre  proposing  various  amendments,  which 
were  finally  submitted  to  the  people  at  the  election  held  in  IS^o- 
vember,  1874,  and  adopted  to  go  into  effect  on  January  1, 
1875.  Among  other  amendments  thus  ushered  into  existence 
was  the  amendment  to  article  4,  section  4,  which  added  to  the 
then  existing  (V)nstituti(»n,  the  following  (danse: 

''At  extraordinary  sessions  no  subject  shall  be  acted  upon, 
except  such  as  the  Governor  may  rcconuuend  for  consider- 
ation.'" 

Mr.  Lincoln  shows  (vol.  2,  pp.  512,  513)  that  this  clause  was 
proposed  by  j\lr.  Van  Buren.  The  comment  which  he  makes  upon 
it  is : 

'•  in  the  preceding  chapter  I  have  given  the  history  of  a 
similar  provision  in  the  convention  of  18G7,  where,  after 
much  discussion,  the  limitation  was  confined  to  the  enact- 
ment of  laws  relating  to  the  objects  stated  in  the  prochuua- 
tidu.  leaving  the  Legislature  free  to  act  on  appointments  and 
other  incidental  matters.  The  commission,  in  its  report  to 
the  Legishiture,  said  concerning  this  clause  that  '  in  limiting 
the  action  of  the  Legislature  at  extraordinary  sessions,  the 
commissioners  believed  that  on  such  occasions  it  was  un- 
wise to  engage  in  general  legislation,  and,  therefore,  it  is 
proposed  to  confine  the  Legislature  to  the  subjects  recom- 
mended by  the  Governor.'  " 

It  is  at  once  observed  that  the  language  adopted  by  the  com- 
mission of  1872  is  more  comprehensive  and  far  reaching  than 
the  language  proposed  by  Judge  Gomstock  at  the  convention  of 
18(57.  The  latter  merely  restricted  the  Legislature  when  it  con- 
vened in  extraordinary  session  to  the  passage  of  such  laws  as 
were  recommended  by  the  Governor,  but  allowed  the  Legislature 
unlimited  scope  with  respect  to  all  other  matters. 

With  full  knowledge  of  such  purpose  and  of  the  del)ates  held 
in  the  convention  of  18(j7,  which  were  still  ringing  in  their  ears, 
the    commissioners    deliberalely    adopted    phrasO(^)logy    which    ex- 
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clndcd  all  action  hv  the  Legisl;ituro.  whether  legislative  or  other- 
wise, execpt  such  as  the  Governor  might  recommend  for  con- 
sideration. ••  Xf)  snhject  >hall  he  acteil  upon,  except  such  as  the 
Governor  may  recommend  for  consideration." 

It  was  not  that  no  law  should  he  enacted,  except,  etc.  It  was 
not  that  there  should  he  no  legislation,  except,  eto.;  nor  that  no 
bill  should  be  passed  except,  etc. :  nor  that  no  subject  should  be 
acted  upon  the  Legislature,  except,  etc. ;  nor  was  any  other 
similarly  limited  form  of  expression  used.  Its  prohibition  related 
to  all  action  upon  any  subject,  except,  etc.  Xo  subject  shall  be 
acted  upon,  except,  etc.  Xo  words  could  be  more  general  and  all- 
embracing.  Every  possible  subject  on  which  a  legislative  body, 
or  either  of  its  component  parts,  may  act  is  covered,  and  any  pos- 
sible action  on  any  conceivable  subject  is  prohibited  unless  the 
constitutional  condition  precedent  is  complied  with.  The  pro- 
hibition against  action  was  directed  not  only  against  the  Legisla- 
ture but  against  its  integral  parts,  the  Assembly  as  well  as  the 
Senate.      Oiime  majus  in  se  continet  minus. 

Xor  is  it  possible  to  coin  a  phrase  which  excludes  ambiguity 
more  completely  than  does  that  which  was  so  chosen.  We  have 
already  proved  that  the  choice  of  this  language  was  not  accidental ; 
it  was  intentional  and  deliberate  for  the  very  purpose  of  obviating 
what  had  been  recognized  as  an  existing  evil. 

The  men  who  chose  this  language  were  familiar  with  the 
history  of  the  State  and  its  jurisprudence.  They  were  men  of 
culture,  wlio  understood  the  meaning  of  words  and  who  knew 
what  it  meant  to  frame  the  organic  law. 

The  word  "subject"  has  long  been  defined  and  understood  to 
mean  that  which  is  brought  under  thought  or  examination;  that 
which  is  taken  up  for  discussion.  (People  v.  Parvin  (Cal.),  1-i 
Pac.  783,  784,  quoting  Webster's  Dictionary.) 

The  Century  Dictionary  gives  as  one  of  the  definitions  of  the 
word  "  subject  "  the  following: 

'^  II.  4.  That  on  which  mental  operation  is  performed; 
that  which  is  thought,  spoken  or  treated  of." 
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As  an  illustration,  the  following  lines  from  Pope's  translation 
of  the  Iliad  are  given  : 

"  But  this,   no  more   the   sul)joct  of   dehate, 
Is  past,  forgotten,  and  resign'd  to  fate." 

"When,  therefore,  the  Constitution  was  thus  amended,  so  as  to 
limit  the  Legislature  and  the  Senate  to  action  at  extraordinary 
sessions  on  such  subjects  only  as  the  Governor  recommended,  it 
meant,  and  could  mean  uothing  else  than,  that  the  Legislature 
and  both  of  its  houses  were  powerless  to  take  any  action,  except 
such  as  the  Governor  expressly  recommended.  These  words  did 
not  relate  merely  to  legislation,  but  to  the  power  of  making  ap- 
pointments, or  of  electiug  such  public  oihcers  whom  under  the 
law  the  Legislature  was  empowered  to  choose.  They  necessarily 
also  included  the  power  t^j  imjDeach,  because  certainly  that  was  a 
^'subject " —  one  which  would  presumptively  call  for  thought, 
examination  and  discussion.  Hence,  impeachment  came  not  only 
wMthin  the  very  terms  of  this  constitutional  provision,  but  also 
within  the  reasons  which  actuated  those  who  had  framed  it  to 
make  it  a  part  of  our  organic  law. 

Ordinarily,  whenever  there  has  been  an  iinpeachment  the  pre- 
liminaries, as  well  as  the  debate,  have  occupied  many  days.  It  is 
not  to  be  expected  that  in  a  deliberative  assembly  the  presenta- 
tion uf  a  large  volume  of  testimony  and  of  articles  of  impeach- 
ment Would  be  followed  by  a  vote  at  the  dead  of  night  and  within 
a  few  hours  after  the  presentation  of  the  subject  for  consideration. 
All  the  impeachment  proceedings  which  were  conducted  prior  to 
1872  occurred  before  the  days  of  the  long  distance  telephone,  and 
rapid  transit  was  a  thing  still  undreamed  of.  In  those  days  im- 
peachment was  considered  a  matter  of  such  seriousness  that  weeks 
and  months  elapsed  before  resort  was  had  to  that  drastic  remedy. 
There  was,  therefore,  a  strong  reason  why  the  stibject  of  impeach- 
ment should  not  be  treated  as  sai  ueneris. 

As  bearing  on  the  interpretation  to  be  given  to  this  addition  to 
the  Constitution  (if  interpretation  has  any  office  to  perform  with 
respect  to  so  hu'id  an  ordinance)  it  is  imp(U'tant  to  Itcar  in  mind 
that  when  the  commission  of  1872  met,  this  State  had  just  passed 
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tlirongh  a  unique  experience  wirli  respect  to  tlie  snl»ject  of  im- 
peachuient.  Five  proeeedings  had  but  shortly  before  been  com- 
pleted which  dealt  with  the  removal  from  office  of  high  officials; 
the  trial  of  Jiidge  Smith,  of  Herkimer  county,  of  jMr.  Dorn, 
Canal  Commissioner,  of  Judge  Barnard,  of  Judge  McCunn  and 
of  Judge  Curtis.  Xever  before  in  the  history  of  any  state  of  the 
Union  had  the  public  attention  been  so  persistently  directed  to 
the  remoyal  from  oliicc  of  important  functionaries  by  the  action 
of  one  or  both  houses  of  the  Legislature  than  at  this  yery  time. 
In  18G8  took  place  the  trial  of  the  most  important  impeachment 
in  history  - —  that  of  Andrew  Johnson.  In  the  same  year  occurred 
the  rennirkable  impeachment  of  Governor  Reed  of  Florida  which 
attracted  widespread  interest  (1  Foster  on  the  Const.,  p.  679  et 
seq.).  Governor  Chiyt.oii  (d*  Arkansas  was  impeached  and  Gov- 
ernor Butler  of  Nebraska  was  convicted  on  an  impeachment  at 
about  the  same  time,  and  in  1872  came  the  second  impeachment 
of  GoN'ernor  Reed. 

It  would  be  presumptuous  even  to  suggest  that  the  distinguished 
public  men  who  composed  the  commission  of  1872  should,  in  the 
face  of  these  facts,  have  overlooked  or  forgotten  that  the  impeach- 
ment or  removal  from  office,  even  of  Governors,  was  a  sul)joet  with 
which  the  Legislature  might  be  called  upon  to  deal. 

The  fact,  therefore,  that  they  chose  to  limit  the  power  of  the 
Legislature  and  of  the  Senate  at  an  extraordinary  session  in  the 
manner  that  they  did,  emjiloying  the  phraseology  which  they 
adopted,  makes  it  evident  that  they  acted  with  full  appreciation 
that,  unless  the  Governor  recommended  action  on  the  subject  of 
removal  from  office  or  of  impeachment  in  a  conununication  to  the 
Legislature,  that  subject  was  to  be  excluded  from  legislative  con- 
sideration to  the  same  extent  as  any  other  business  would  be  ex- 
cluded, wdiich  he  did  not  specifically  bring  to  the  attention  of  the 
Legislature  or  of  the  Senate. 

Under  the  Constitution  as  it  had  stood  previously,  the  Governor 
had  the  power  to  convene  the  Legislature  or  the  Senate  only  on 
extraordinary  occasions.  There  was  a  reason  for  perinitiing  this 
to  be  done  with  regard  to  the  Senate  only  which  did  not  apply 
to  the  Assembly.     Many  appointments  to  office  can  only  be  made 
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by  the  Governor  Ly  and  with  the  advice  and  consent  of  the  Sen- 
ate, and  it  was  therefore  desirable  that  to  enable  the  public  busi- 
ness to  bo  carried  on  without  let  or  hindrance  the  Senate  should 
be  called  together  for  the  purpose  of  acting  on  such  appointments. 
The  very  fact,  however,  that  it  was  expressly  permitted  that  the 
Senate  might  be  convened  alone,  in  extraordinary  session,  and 
that  there  w\as  no  provision  which  permitted  the  Governor  to  call 
the  Assembly  alone  to  convene  on  an  extraordinary  occasion, 
presents  a  formidalde  reason  for  the  argument  that  it  was  not 
intended  that  the  Assembly  should  at  any  time  be  convened  alone, 
and  that  if  convened  as  a  part  of  the  Legislature  at  an  extraordi- 
nary session  it  could  act  only  on  such  such  subjects  as  were  recom- 
mended to  it  by  the  Governor.  Hence,  without  his  recommenda- 
tion, the  subject  of  impeachment  could  not  be  taken  under  con- 
sideration l\y  it. 

T  shall  not  now  discuss  the  (juostion  as  to  whether  or  not  it 
Would  be  likely  that  the  Governor  would  recommend  the  con- 
sideration of  his  own  impeachment.  That  phase  of  the  case  will 
be  taken  up  at  a  future  stage  of  the  discussion. 

I  wish  to  emphasize,  however,  that  the  Governor  is  only  one 
of  the  many  pulilic  ohicers  who  can  be  proceeded  against  by  im- 
peachment. There  are  one  hundred  Supreme  Court  justices,  ten 
judges  sitting  in  the  Court  of  Appeals,  upwards  of  sixty  county 
judges,  almost  as  many  surrogates,  and  numerous  executive 
State  otticers.  We  must  therefore  consider  the  language  of  the 
Constitution  in  its  application  to  all  of  these  numerous  public 
officials. 

It  is  l)rlieved  that  Xew  A^ork  was  the  first  of  the  states  which 
undertook  to  limit  the  power  of  the  Legislature  at  an  extraoi'di- 
nai'v  sc:-sion.  Jn  Appendix  A,  I  have  furnished  a  transcript  of 
the  Constitution  of  the  several  slates  which  refer  to  s])ecial  ses- 
sions of  iheir  Legislatures,  and  which  it  is  believed  will  throw  a 
flood  of  light  upon  the  meaning  of  the  language  contained  in  our 
Constitution  and  will  sustain  the  correctness  of  the  interpreta- 
tion which  I  am  now  seeking  to  give  it. 

The  effect  of  provisions  in  the  Constitutions  of  other  states 
of  cognate  character,  on  the  interpretation  of  similar  pro\'isions 
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in  our  Constitution,  is  admiraMy  discussed  by  ^fr.  Justice  Bockes 
in  People  ex  rel.  Bush  v.  Thornton,  25  Hun  466,  467,  as  fol- 
lows: 

"  In  England  bribery  in  procuring  an  office  created  a  dis- 
ability to  hold  it  (5  and  6  Edw.  VI  Chap.  16;  and  49  Geo. 
Ill,  Chap.  126).  In  Iowa  it  is  provided  by  law  that  an 
election  to  a  county  office  may  be  contested  '  when  the 
incinnl)ent  has  given  or  otiered  to  any  elector  .  .  .  any 
bribe  or  reward  in  money,  property  or  thing  of  value  fur  the 
purpose  of  procuring  his  election.'  Carrothers  v.  Russell 
(supra)  was  decided  in  view  of  that  statutory  provision. 
In  Kansas  it  is  declared  by  constitution  that  no  person 
guilty  of  giving  or  receiving  a  bribe,  .  .  .  shall  be 
qualified  to  vote  or  to  hold  office.  The  case  of  the  State  v. 
Stevens  (23  Kan.  4r)6)  was  a  proceeding  for  mandamus 
and  has  no  application  to  tb.e  question  of  disability  here  under 
examination.  In  Oregon  it  is  declared  by  Constitution  that 
every  person  shall  be  disqualilicd  from  holding  office  during 
the  term  for  which  he  may  have  been  elected,  who  shall 
have  given  or  offered  a  brii)e,  threat  or  reward  to  procure  his 
election.  It  was  in  view  of  this  provision  that  the  State  v. 
Dustin  (supra)  was  decided.  In  Wisconsin  the  statute  de- 
clares a  disqualification  to  ludd  office  against  such  pcr.^ons 
as  should  olitain  it  by  bribery;  and  in  Ohio  disqualification 
is  declared  by  law.  Bescarcli  has  not  been  further  extended, 
and  it  may  be  that  similar  constitutional  or  legislative  in- 
hibitions may  exist  in  some  other  states  of  the  Union.  AVe 
have  not  iu  this  State  any  similar  provision,  either  in  the 
Constitution  or  laws.  Jt  may  be  here  pertinently  asked, 
What  need  of  expressly  declaring  this  inhibition  in  those 
states  if  it  existed  there,  as  it  claimed  to  exist  here,  without 
60  declaring  it?  The  disability  was  doubtless  made  con- 
stitutional in  some  states  and  was  declared  by  law  in  others, 
under  the  belief,  well  founded,  too,  as  we  think,  that  it  was 
necessary  to  make  such  express  declaration  and  provision 
in  order  to  create  the  disability  thus  pronounced.  We  are 
cited  to  no  case  in  which  it  has  been  held  that  disability  to 
hold  office  exists  in  the  absence  of  a  constitutional  or  legis- 
lative ]>rovision  so  declaring.'' 
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Those  co'iistitulioniil  provisions,  as  by  rellccted  li,i:!it,  eiiiiMe  lis 
tc/  uiidcirstaiid  and  appreciate  llio  all-iiieJusivt'  cliariK-ter  of  tlie 
(•c-i>iuitc  claiiso  in  onr  Coii'stitution,  In  some  of  thoni  it  is  p^ro- 
A-ided  that  tliero  shall  be  no  legi&latioii  upon  subjeets  other  than 
thoise  designated  in  the  proclaniaitio'ii  of  the  Governor.  In  others, 
that  no  other  biisiiiess  than  that  speeiiied  in  the  C)lovern(.)r's  procla- 
mation shall  be  transacted. 

In  still  O'thcrs  ''no  other  busincbs  shall  be  transacted  than  that 
named  in  the  proclamation";  or  the  Legislature,  when  convened, 
shall  have  iro  power  to  "  Icgislaitc  on  any  subjects"  other  than  thoso 
t'peeilied;  or  the  Go\-ernor  shall  ha\e  power  to  convene  the 
Legislature  for  "the  transaction  of  cx(>cutive  business";  or  the 
].cgisilature  shall  "transact  no  leiiislative  business''  other  than 
that  for  which  it  is  specially  convened.  Again  it  is  provided, 
that  no  laws  shall  be  enacted  at  called  sessions  "except  such  as 
&hall  relate  to  the  object  stated,  or  the  objects  specially  enumer- 
ated." 

The  Constitution  of"  ]\Iissisisippi  provides  that  the  Legislature, 
when  so'  convened,  shall  have  no  power  to  consider  or  act  upon 
subjects  or  matters  other  than  those  dc^iunated  in  the  pi'oclama- 
tic'n  oif  the  Governor  or  by  which  the  ,-e-sioii  is  called,  except 
impeachments  and  exaniination  into  the  accounts  of  state  officers. 

There  is  of  course  a  manifest  distinction  Ivetweeii  a  prohibition 
against  legislation  and  one  against  ac^ting  on  any  subject  whatso- 
ever, other  than  tha^t  recommended  l:)y  the  (TOveriK;^,  and  the  siiiiiih- 
eant  fact  that  the  framers  of  the  CVmstitution  of  Mississippi,  which 
was  undoubtedly  modeled  upon  the  Gonstitution  of  >»'ew  York. 
found  it  neees'ssary  to  except  impeachments  from  the  etfect  of  the 
language  which  was  borrowed  from  our  GonstitutioiL  in  orxlcr  to 
enable  the  Legislature,  without  regard  to  the  actic'U  of  the  Gov- 
ernor, to  deal  with  that  subject,  absolutely  demonstrates  that,  hut 
for  such  exception,  the  institution  of  an  imp.".achnient  at  an  extra- 
ordinary session  without  the  Govonioa''s  recommendation,  would 
have  been  prohibited. 


:\rr.  :^Llrslulll.— ^Fay  it  please  the  Goiirt:     At  the  time  of  ad- 
journment on  Friday   I   was  engaged  in   the  discussion  of  that 
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clause  of  the  CoUi.titutiun  which  relates  to  the  powers  of  an  ex- 
traordinarv  session  of  the  Legislature,  and  in  the  coui"se  of  that 
discusision  I  had  just  reached  that  clause  in  the  Constitution  of 
Mississippi  which  had  heen  modeled  upon  our  constitutional  pro- 
vision and  showed  that  it  had  heen  found  necessary,  in  order  to 
enable  an  extraordinarv  session  of  the  Legislature  to  consider  the 
subject  of  impcachnient.  to  except  from  the  language  which  had 
been  lifted,  as  it  were,  from  our  Constitution  into  that  of  Mis- 
sissippi, the  subject  of  impeachment. 

Since  the  adjournment  1  have  had  occasion  to  give  further  study 
and  consideration  to  that  subject  and  have  learned,  at  least  to  my 
satisfaction,  how  it  came  that  the  Constitution  of  Mississippi  was 
so  anicnded  and  contained  the  clause  to  which  I  have  just  re- 
fciTcil.  and  why  it  was  deemed  necessary  to  adopt  that  phraseology. 
Although  I  was  aware  of  the  two  impeachment  cases  in  which 
Governor  Harrison  Reed  of  Florida  was  involved,  I  had  not  had 
access  to  the  full  text  of  the  opinions  of  the  judges  of  the  Supremo 
Court  of  Florida,  to  whom  had  been  referred  various  questions 
relating  to  those  impeachments.  This  opportunity  has  now  been 
afforded.  In  view  of  the  fact  that  those  proceedings  strongly 
illuminate  the  subject  with  which  we  are  now  dealing  it  will  be 
useful  to  indicate  wliy  the  Constitution  of  Mississippi  Avas 
amended  as  it  was.  and  what  was  in  the  minds  of  the  members  of 
the  commission  of  1872  which  framed  this  provisi(.n  of  the  Con- 
stitution, that  body  presumably  having  before  it  during  its  de- 
liberations, the  two  proceedings  against  Governor  Harrison  Reed, 
one  of  which  occurred  in  1868  and  the  other  in  1872. 

The  tir-t  iiii|i:'achmenf  is  dealt  with  in  what  is  called  In  tlie 
Matter  of  the  Executive  Communication  of  the  !>th  of  Xovember. 
186,8,  aud  is  reported  in  the  12th  of  Florida  Reports,  at  page  6:3o. 

Judge  Werner. — Am  I  right  in  assuming  that  the  Constitution 
of  187-i  contained  the  tirst  provision  limiting  the  powers  of  the 
Legislature  in  extraordinarv  session  i 
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.Mr.  :\r:ii-li:ill. —  111  tlie  State  of  Xcw  York.  Before  that  tlierc 
liad  been  no  liiuitatioii  in  our  ("onstltutioii  upon  the  power  of  tlie 
Legislature  when  eoiiveucd  in  extraordinary  session.  I  had  sup- 
posed tliat  our  Constitution  reallv  was  the  lirst  Constitution  whieh 
contained  anv  ehiuse  which  limited  the  jiowers  of  the  J.egislature 
in  extraordinary  sessio'ii.  but  1  lind  that  the  Constitution  of  Flor- 
ida had.  prior  to  1S72,  in  fact  previ(»us  to  1S()S,  contained  such 
a  liniitai  idiL.     Idiat  is  the  su!)ject  which  I  will  inny  take  up. 

(ioyernor  Ifeed,  in  accordance  with  the  Constitution  as  then 
in  force,  asked  for  the  opinion  of  the  Supreme  Court,  which  then 
consisted  of  tliree  nienibcrs.  as  to  the  interpretation  of  the  pro- 
yisions  of  the  Florida  Constitution  bearing  on  his  iinpeuchment. 
It  was  shown  that  an  extraordinary  session  of  the  Legislature 
had  been  eonyened  at  the  capitol  on  Xoyember  3,  18G8,  by  yirtue 
of  a  proclamation  of  the  Goycrnor.  Idic  proyision  of  the  Con- 
stitution relating  to  such  session,  then  in  force,  read  as  follows: 

''  The  Goyernor  may  on  extraordinary  occasions  conycne 
the  Legislature  l»y  proclamation,  and  shall  state  to  both  houses, 
when  organized,  the  purpo.>es  for  \yhicli  they  haye  been  eon- 
yened, and  the  Legislature  then  shall  transact  no  Icglslatiye 
Inisinoss  except  that  for  which  they  are  especially  eonyened, 
or  such  other  legislatiye  business  as  the  Goyernor  may  call  to 
the  attention  of  the  Legislature  while  in  session,  except  by 
the  unanimous  consent  of  both  houses." 

The  Constitution  also  provided  that  ''  the  legislatiye  authority 
of  this  state  shall  be  yeste;!  in  a  Senate  and  Assembly,  Ayhicli 
diall  be  designated  as  the  Lc.!ii>lature  <>f  the  State  of  Florida,  and 
the  sessions  thereof  shall  lie  held  at  the  seat  of  goyornment  of 
the  state."  And  still  another  section  provided  that  "  a  majority  of 
each  house  shall  constitute  a  (]uorum  to  do  br.siness,  but  a  smaller 
number  may  adjonrn  from  day  to  day.  and  may  compel  the  pres- 
ence of  absent  members  in  such  manner  and  under  such  penalties 
as  each  hourc  may  prescribe." 
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It  was  shown  that  the  Senate  of  Florida  consisted  of  twenty- 
four  members;  that  at  the  time  when  the  extraordinary  session 
convened  the  seats  of  four  of  the  senators  had  been  vacated  and 
dccLared  vacant :  that  the  A?  ^cmbly  voted  to  impeach  the  Govern- 
or, but  that  at  the  time  when  it  assumed  to  present  the  articles 
of  impeachment  to  the  Senate  there  were  but  eight  senators  pres- 
ent, a  quorum  l>6ing  twelve. 

Two  questions  were  presented  for  decision,  first,  whether  there 
had  been  convened  under  the  proclamation  of  the  Governor,  in 
extraordinary  session,  a  Legislature  of  the  state,  consisting  of  a 
Senate  and  Assemhly,  vested  with  the  legislative  authority  of  the 
state  and  competent  to  transact  legislative  business,  and  second, 
whether  a  Legislature,  consisting  of  a  Senate  and  Assembly,  duly 
organized  and  vested  with  the  legislative  authority  of  the  state, 
(jonvcnod  in  extraordinary  session  under  the  proclamation  of  the 
Governor,  and  under  the  Constitution,  competent  to  transact  speci- 
fied legislative  liusiness  only,  could  proceed  with  the  impeachment  J 
of  the  Governor  in  the  absence  of  a  recommendation. 

It  was  shown  that  the  Governor  had  not  in  his  proclamation 
called  the  scssiun  for  the  purpose  (A  dealing  with  his  impeach- 
ment, and  he  had  not  called  to  th(-  attonlicn  of  the  Legislature,      J 
while  in  session,  any  other  legislative  business,  save  that  for  which 
it  was  especially  convened  hy  his  proclamation. 

The  court  was  unaninuaislv  oi  the  opinion  that,  inasmuch  as      I 
no  (piorum  of  the  Senate  was  in  attendance  on  the  presen.tation  of 
the   articles   of    impeachment,   the   extraordinary    session   of  the 
Legislature  had  not  been  constitutionally  organized,  and  could  not, 
therefore,  act  on  any  subject. 

The  subject  of  impeachment  therefore  could  not  be  dealt  with 
at  the  extraordinary  session  because  it  had  not  been  convened 
as  a  Senate,  as  an  Assemble  and  as  a  Legislature.  This  was 
manifestly  an  indication  that  the  subject  of  impeachment  could 
only  be  dealt  with  as  a  subject  of  legislation  and  only  when  lx)th 
houses  were  in  session,  both  having  a  quorum.     Hence  it  was  de- 
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ci(J(xl  that  the  proeccdiiitis  I'clativc  to  the  railing  uf  an  cxtraordin- 
arj  scosiun  were  nnll  and  void;  fnnctu.s  o^k-'u)  as  it  were,  and  that 
there  was  no  Legi^^latni-e  hocanse  tlic  Senate  was  withont  a  qncn-uni. 
In  view  of  this  decision  which  is  fortiiicd  hy  anthority,  the 
court  did  not  find  it  necessary  to  consider  the  qnestioii  as  to 
whether  or  not  the  (Jovevnor  c^nld  l»e  impeached  at  an  extra- 
ordinary session  nndei'  any  circnnistances.  Chief  Judge  Randall, 
however,  concluded  his  ()})iui(»ii  hy  saying: 

"  We  are,  lliei'cfcre,  of  the  opinion  tliat  even  upon  the 
assumption  ihat  the  proceeding  of  impeachment  is  not  prop- 
erly legislative  luisiness  and  that  it  nuiy  bo  presented  at  a 
called  session,  willunt  the  actual  express  consent  of  both 
houses,  there  has  not  been  an  eti'ective  impeachment  and  sus- 
pension from  the  performance  of  (jihcial  dutieis." 

]t  is  to  be  observtxl  that  ilie  Constitution  of  Florida  merely 
prohibited  the  Legislature  from  transacting  "  legislative  business  " 
other  than  that  for  which  it  was  convened,  at  an  extraordinary 
session.  The  limitation  on  the  action  of  the  Legislature  was, 
therefore,  narrow,  and  not  broad  and  comprehensive,  as  that  of  our 
Constitution. 

This  was  decided  in  iSCi.S.  The  suliject  of  im})eachment  wa^ 
there  considered  ;  the  sidiject  of  the  power  to  im})each  at  an  extra- 
ordinary session  was  in\olved.  Out-  constitutional  commission 
met  in  fs72  and  that  year  framed  our  pj'ovision,  presumably 
having  before  it  ihe  Florida  Constitutiiui,  since  that  was  one  of 
the  few  contemporary  Constitutions  which  contained  provisions 
relating  to  extraordinary  sessions.  It  is  inconceivable  that  the 
commission  was  not  aware  of  the  case,  which  was  of  public  notor- 
iety, in  which  the  right  of  impeachment  at  an  extraordinary  ses- 
sion of  the  Legislature  was  before  the  Supreme  Court  of  Florida 
for  consideration  and  therefore  when  the  commission  adopted  the 
phraseology  it  did,  it  must  be  deemed  to  have  declined,  advisedly, 
to  confer  the  power  of  impeachment  upon  the  Legislature  while 
sitting-  at  an  extraordinary  session. 
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The  second  impeachment  of  Governor  Reed  is  only  histori- 
cally interesting',  as  throwing  a  sidelight  upon  this  case,  thongli 
not  a  very  important  one.  It  is  reported  nnder  the  title:  "In 
the  Matter  of  the  Executive  Conninniication  filed  on  the  iTtli 
day  of  April,  1872,  in  I'l  Florida  Keports,  p.  289."'  This  was 
also  a  proceeding  which  took  place  just  prior  to  the  meeting  of  our 
constitutional  commission  of  1872.  There.  Governor  Keed.  who 
seems  to  have  been  a  political  storm  center,  again  asked  the 
Supreme  Court  for  its  opinion  as  to  his  official  status,  the  court 
consisting  of  the  same  members  as  those  who  had  acted  on  the 
prior  occasion.  It  then  appeared  that  at  the  regular  session  of  the 
Florida  Legislature  held  in  1872,  the  Assembly,  in  due  form, 
impcaclicd  the  Governor,  and  presented  the  articles  of  impeach- 
ment to  the  Senate.  That,  it  will  be  noted,  was  at  a  regular 
session.  The  Constitution  at  that  time  declared  that  any  officer, 
when  imi)eachcd  by  the  Assembly,  should  be  deemed  under  arrest 
and  disqualified  from  performing  the  official  duties  of  his  office, 
but  any  officer  so  impeached  might  demand  his  trial  by  the  Senate 
within  one  year  from  the  date  of  his  impeachment.  It  was  ad- 
mitted that  under  the  terms  of  this  Constitution  the  impeachment 
necessarily  disqualified  the  Governor  from  performing  the  duties 
of  his  office,  and  the  only  question  presented  was  as  to  whetlier  or 
not  he  had  been  acquitted  by  the  Senate,  so  that  he  was  entitled  to 
resume  the  performance  of  his  official  duties. 

The  facts  bearing  on  thi.-  point  were,  tliat  at  the  time  fixed  f<n* 
the  trial  of  the  Governor  he  interposed  an  answer  to  the  articles 
of  impeachment,  to  which  there  was  a  replication.  A  resolution 
was  then  offered  that  the  court  adjourn,  in  accordance  with  a 
concurrent  resolution  of  the  Assembly  and  Senate  for  their  ad- 
journment on  that  day.  This  was  not  adopted.  The  Governor 
then  filed  a  protest  against  further  delay,  and  especially  against 
delay  or  continuance  until  an  impossible  day  or  time,  within  which 
his  office  would  have  expired.  After  that  he  moved  that  the  court 
require  the  managers  to  proceed  with  the  evidence,  or  that  he  be 
acquitted  and  discharged.  This  motion  Avas  not  acted  upon.  A 
motion  was  then  offered  by  a  senator  that  the  court  adjourn.  The 
record  of  the  Senate  showed  that  this  order  was  adopted,  but  it  was 
nevertheless  followed  by  the  offer  of  a  motion  by  a  senator  as  a 
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substitute  for  the  previous  one  t®  adjourn,  that  the  court  shouM  sit 
from  day  to  day  from  ten  o'clock  each  day,  for  the  trial  of  tho 
respondent.  The  rec(u-d  did  not  show  whether  or  not  this  was 
adopted.  At  all  events,  it  was  followed  by  a  nu>tion  to  adjourn, 
and  an  adjournment  was  taken  in  "eneral  terms,  specifying  no 
time;  and  on  the  same  day  the  Assembly,  on  motion,  adjourned 
sine  die  for  the  session,  and  until  the  period  when  under  the  C^on- 
stitution  the  next  session  of  the  Senate  began. 

It  appeared,  therefore,  that  the  court,  after  failing  to  act  on 
the  motion  to  acquit  and  discharge  the  prisoner,  simply  adjourned 
and  that  the  Senate  on  the  same  day  adjourned  for  the  session. 

The  question,  therefore,  which  it  was  necessary  for  the  court 
to  determine,  and  the  only  one  over  which  it  had  jurisdiction  was 
whether  or  not  this  action  of  the  Senate  operated  as  a  ter- 
mination of  the  impeachment  proceedings  and  as  an  acquittal  of 
the  respondent.  It  was  decided  that  the  Senate,  being  a  court,  and 
having  rendered  no  judgment,  dismissing  the  proceedings  or 
directing  the  acquittal  of  the  prisoner,  he  was  still  under  im- 
peachment, even  though  the  result  of  such  action  was  to  deprive 
him  of  the  office  to  which  he  had  been  elected,  without  trial. 

Chief  Judge  Randall  dissented  from  this  conclusion. 

It  is  thus  evident  that  the  second  impeachment  of  Governor 
Heed  has  no  bearing  upon  the  question  we  are  now  considering, 
except  historically,  and  l)y  way  of  suggestion  of  the  possilnlities 
which  might  ensue  from  the  adoption  of  the  contention  of  the 
impeachment  managers.  Thus,  for  instance,  should  they  attempt 
to  amend  the  articles  of  impeachment,  and  submit  new  articles  of 
impeachment,  to  which  it  would  be  necessary  to  interpose  an 
answer,  it  is  possible  that  delays  might  occur  which  would  extend 
the  trial  during  the  entire  term  of  the  office  of  the  Governor,  and 
under  our  Constitution  as  it  has  been  interpreted,  he  would  during 
that  entire  period  bo  disabled  from  performing  the  duties  of  his 
office.  Tlie  impeachment  proceedings  of  1808,  however,  afford 
historical  evidence  of  what  must  have  been  in  the  minds  of  the 
framers  of  our  constitutional  provision,  and  what  must  have  l)een 
in  the  minds  of  the  framers  of  the  Mississippi  Conj^tltution, 
which  led  tho  latter  to  make  special  provision  for  impeachment  at 
an  extraordinary  session  of  the  Legislature. 
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In  this  connection  it  is  also  usel'nl  to  point  to  two  provisions 
of  the  Xew  York  Constitution,  in  which  it  was  found  net^e^jsary  to 
make  explicit  exception  with  respect  to  impeachments,  just  as 
the  Constitution  of  Mississippi  ditl  in  the  clause  which  we  are 
now  considering,  indicating  that  such  exception  was  deemed  neces- 
sary to  prevent  the  application  of  the  general  provisions  of  the 
Constitution  to  cases  of  impeachment. 

In  article  1,  section  G  of  the  Bill  of  Rights,  it  is  declared:     . 

"  Xo  person  shall  he  held  to  answer  for  a  capital  ov  other 
infamous  crime  (except  in  cases  of  impeachment,  etc.)  unless 
on  presentation  or  indictment  by  a  grand  jury." 

Care  was  taken  in  that  clause  to  see  to  it  that  there  should  l>e 
an  exception  made  in  case  of  impeachment.  Out  of  abund- 
ance of  caution,  in  spite  of  the  fact  that  there  was  contained  in 
the  Constitution  a  provision  which  related  specially  to  the  subject 
of  impeachment,  and  which  specified  the  manner  in  which  im- 
peachments were  to  be  tried,  it  was  considered  necessary  to  make 
an  explicit  exception  in  respect  to  impeachments  in  the  clause 
just  quoted. 

Is  it  not  signiticaiit  tliat,  altliough  section  18  of  article  G  of  cur 
present  Constitution,  and  section  1,  article  G  of  the  Constitution 
of  1846,  contained  full  provisions  on  the  special  subject  of  im- 
peachments, yet,  side  by  side  with  them  there  was  contained  in  the 
Bill  of  Rights  this  exception  witli  regard  to  the  method  of  trial  or 
the  presentation  of  a  charge  in  the  case  of  impe^shment  I 

Again  in  article  4,  section  5  of  the  Constitution,  relating  to  the 
powers  of  the  executive,  it  is  provided  : 

"  The  Governor  shall  have  the  jjower  to  grant  reprieves, 
commutations  and  pardons  after  conviction,  for  all  olfences 
except  treason  and  cases  of  impeachment." 

Here  again,  notwithstanding  tlie  specific  language  of  article  G, 
section  1:3  with  regard  to  impeachment,  it  was  deemed  necessary 
to  excej)t  impeachments  from  the  provisions  of  the  Constitution 
relating  to  reprieves,  pardons  and  commutations. 

When,  therefore,  in  arti(de  4,  section  4,  which  immediately 
precedes  that  which  relates  to  pardons,  we  find  that,  with  regard 
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to  extraordinary  sessions  of  the  Legislature,  it  is  declared  that  '"  no 
subject  shall  be  acted  upon  except  such  as  the  (iovenior  may 
recommend  for  consideration,"  the  omission  of  any  exccplion  sucli 
as  that  found  in  the  Constitution  of  Mississippi  witli  re<>ard  to 
inipeachnient,  such  as  is  inserted  in  the  Bill  of  Rights  and  in  tlie 
section  in  regard  to  pardons  which  innnediately  follows  the  sec- 
tion relating  to  extraordinary  sessions,  must  it  not  have  been  the 
undoubted  intention  of  the  framers  of  the  Constitution,  that  the 
subject  of  impeachment  was  included  in  the  universal  phrase,  the 
categorical  negative,  contained  in  the  section  now  under  consider- 
ation ?  The  framers  of  the  Constitution  of  1804^  could  not  have 
looked  at  section  4  of  article  4,  which  was  amended  by  the  com- 
mission of  1872,  and  which  the  Legislature  passed  upon  at  two 
consecutive  sessions  before  it  was  submitted  to  a  vote  of  the 
people,  without  at  the  same  time  having  their  eyes  directed  to  the 
word  "  impeachment  "'  on  the  very  same  page.  Hence  the  omis- 
sion of  words  of  exception  from  section  4  of  article  4  and  their 
insertion  in  section  5  of  article  4  speaks  volumes  as  to  the  in- 
tention of  the  framers  of  the  Couslitution,  especially  when  one 
considers  the  care  exercised  by  the  coniuiission  of  1872  and  by 
the  constitutional  convention   of    1804. 

In  this  connection,  although  it  perhaps  is  a  little  out  of  the 
regular  order,  I  venture  to  refer  to  a  suggestion  nnule  to  me  hy  one 
of  my  associates  with  regard  to  the  language  of  section  4  of  article 
4,  "  no  subject  shall  bo  acted  upon,''  namely,  that  if  this  body  were 
now  to  resolve  itself  into  a  ccaistitutional  convention,  and  were 
called  upon  to  frame  a  clause  which  would  define  the  powers  of  the 
Legislature  at  an  extraordinary  session,  if  it  intended  to  select  a 
form  of  expression  which  woidd  comprehend  everything  and  omit 
nothing,  including  the  subject  of  impeachment,  it  would  iind  it 
impossible  to  find  an}-  words  in  the  English  language  which  would 
accomplish  that  result  so  effectually  as  the  language  contained  in 
the  present  Constitution,  and  I  might  add  that  if  it  were  intended 
to  except  "  impeachment ''  from  the  effect  of  that  language  there 
is  not  a  member  of  this  (*ourt  sitting  in  such  a  constitutional  con- 
vention, who  would  not  deem  it  imperative  to  express  such  excep- 
tion in  precise  and  unambiguous  language  which  would  plainly 
and  explicitly  declare  such  intention. 

I  will  now  resume  a  consideration  of  the  cases  bearino-  on  the 
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interpretation  of  various  eoustitnlional  provisions  relating  to  ex- 
traordinary sessions  wliieli  tlie  (Mnnts  have  been  called  npon  to  de-- 
termine  in  varions  decisions.  On  Friday  1  was  about  to  refer  to 
the  case  of  i\'ople  v,  Currv.  Hi'  ]'ae.  liep.  51(1.  s.  c.  I^IO  Cal. 
^'2.  There  a  (piestion  arose  as  to  whether  the  Legislature 
could,  at  an  cxtraordinarv  session,  without  the  sanction  of  the 
Governor's  ju'nchiniatioii.  propose  an  amendment  to  the  Consti- 
tiition.  It  was  held  that  even  though  the  proposal  of  an  amend- 
ment to  the  Constitution  is  made  l)v  the  Legislature  as  an  or- 
dinai'v  enactment  of  the  law,  it  nevertheless  could  not,  under 
the  provision  which  limited  its  activity  at  an  extraordinary  ses- 
sion, propose  such  an  amendment.     !Mr.  Justice  Van  Dyke  said: 

''  By  the  Constitution  the  sessions  of  the  Legislature  shall 
commence  on  the  lirst  ^londay  after  the  first  day  of  Janu- 
ary next  succeeding  the  election  of  its  members,  and  shall 
be  bieiiiiiul.  *  unless  the  Governor  shall  in  the  interim,  con- 
vene the  Legishiture  by  proclamation '  (article  4,  section 
2}.  The  Constitution,  under  the  article  in  reference  to  the 
executive  cU'parrmciit.  in  dctining  the  duties  of  a  Governor, 
provides  that  '  he  nuiy.  on  extraordinary  occasions,  convene 
the  Legislature  by  prochunation,  stating  the  purposes  for 
which  he  has  convened  it ;  and  when  so  convened  it  shall 
have  no  power  to  legislate  on  any  subjects  other  than  those 
specitied  in  the  proclamation,  but  may  provide  for  the  ex- 
penses of  the  session  and  other  matters  incidental  tkereto  ' 
(article  o,  section  9). 

"  The  attorney  general  contends  that  proposing  constitu- 
tional amendments  is  not  '  to  legislate  on  any  subjects  other 
than  those  specitied  in  the  proclamation,"  and  therefore  does 
not  fall  within  this  provision  of  the  Constitution.  Tt  may  l>e 
admitted  that  jiroposing  constitutional  amendments  is  not 
legislation  in  the  sense  of  passing  statutory  laws,  but  it  is 
nevertheless  performing  a  legislative  function.  It  is  one  of 
the  modes  pointed  out  to  initiate  the  enactment  of  constitu- 
tional law.  The  performance  of  such  a  duty  is  neither  ex- 
ecutive nor  judicial,  but  ])urely  legislative.  Xo  one  would 
contend  that  the  Senate  and  Assembly  e,udd  prtjpose  constitu- 
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tional  amendments,  except  at  the  session  of  the  Legislatiiro 
and  while  it  is  in  session,  and  not  before  or  aftenvards;  that 
is,  both  houses  in  session,  which  constitute  the  Legishi- 
ture.     .     .     . 

"  The  Governor  takes  no  part  in  the  adoption  of  frce- 
liolders'  cluirters,  any  more  than  in  proposing  constitutional 
amendments;  vet  the  adoption  of  a  city  charter  in  the  mode 
provided  is  legishttion,  although  not  in  the  same  manner  as 
passing  bills.  It  creates,  or  participates  in  creating,  a 
municipal  government,  which  can  only  be  done  by  legislative 
power.  Jt  will  hardly  bo  contended  that  the  action  of  the 
two  houses  of  the  Legislature  in  approving  or  adopting  a 
freeholders'  charter  can  be  done  at  an  extra  session,  when 
that  subject  is  not  specified  in  the  Governor's  proclamation. 
People  V.  Blanding,  (33  Cal.  oSo,  does  not  sustain  the  con- 
tention of  the  appellant.  That  was  a  case  of  the  confirma- 
tion by  the  Senate  of  an  appointee  of  the  Governor;  and  it 
is  said  that  the  provision  in  the  Constitution  in  reference 
to  legislation  other  than  that  specified  in  the  proclamation 
docs  not  apply  in  such  a  case,  that  being  the  independent 
action  of  the  Senate,  and  not  \n  the  nature  of  legislation  at 
all.  It  frequently  occurs  that  the  Senate  of  the  United 
•States  is  convened,  without  calling  together  Congress,  for  the 
purpose  of  confirming  presidential  appointments.  Particu- 
larly is  this  the  case  on  the  coming  in  of  a  new  administra- 
tion. The  other  cases  referred  to  by  the  attorney  general, 
such  as  Hatch  v.  Stoneman,  60  Cal.  G30,  6  Pac.  Rep.  734, 
and  ]\[ullcn  v.  State.  14  Cal.  .'>78,  46  Pac.  Rep.  670,  34  L. 
R.  A.  262,  simply  hold  that  the  proposal  of  amendments  to 
the  Constitution  is  not  made  by  the  Legislature  as  in  the 
ordinary  enactment  of  a  law. 

'^  The  evident  purpose  of  the  restriction  placed  upon  the 
action  of  the  Legislature  when  called  together  in  extra- 
ordinary session  by  proclamation  was  to  regulate  the  dura- 
tion of  such  session,  and  thus  diminish  expenses,  and  tho 
court  should  not,  by  a  strained  or  strict  construction,  defeat 
these  purposes.     We  are  therefore  of  the  opinion,  for  tho 
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reasons  stated,  that  the  proposed  constitutional  amendment 
proposed  at  the  extra  session  of  the  Legislature  of  1900  is 
invalid,  and  that  the  defendant,  as  Secretarj^  of  State,  is 
justified  in  certifying  the  amendment  proposed  at  the  regular 
session  of  1899  in  lieu  thereof." 

While  in  People  v.  Blanding,  63  Cal.  333,  to  which  reference 
has  just  been  made,  it  was  held  that  the  prohibition  against  legis- 
lation did  not  cover  the  act  of  confirmation  by  the  Senate  of  an 
appointee  of  the  Governor,  the  Constitution  of  l\ew  York  is  so 
framed  that  unquestionably  such  action  would  come  within  the 
prohibition  of  our  Constitution,  which,  as  has  been  repeatedly 
pointed  out,  is  not  confined  to  legislation,  but  to  action  on  any 
subject. 

In  Wells  V.  Missouri  Pacific  K.  R.  Co.,  110  Mo.  286,  s.  c.  19 
S.  W.  Rep.  531,  15  L.  R.  A.  847,  at  an  extra  session  of  the  Legis- 
lature a  bill  Avas  passed  for  the  prevention  of  accidents  to  rail- 
road employees.  It  was  not  a  subject  which  had  been  recom- 
mended for  action  to  the  Legislature.  The  Governor  subsequently 
approved  the  bill.  It  was  nevertheless  held  that  it  was  uncon- 
stitutional, on  the  ground  that  its  subsequent  approval  was  not 
a  valid  substitute  for  his  dosigmition  of  the  subject  of  such  legis- 
lation in  his  proclamation  calling  the  session.  !Mr.  Justice  Bar- 
clay, after  stating  the  facts  with  regard  to  the  passage  of  the  act 
then  under  consideration,  said: 

"  Is  it,  therefore,  to  be  pronounced  void  ?  That  depends 
in  the  legal  energy  to  be  ascribed  to  those  parts  of  the  Con- 
stitution first  above  quoted.  In  them,  as  in  some  other  por- 
tions of  that  document,  the  people  have  seen  fit,  for  satis- 
factory reasons,  to  place  limitations  upon  the  full  use  of  leg- 
islative power.  They  have  commanded,  in  the  most  solemn 
manner,  an  observance  of  certain  forms  in  the  process  of 
legislation,  because  (we  may  assume)  they  were  led  by  ex- 
perience to  believe  those  forms  conducive  to  better  results 
than  had  been  otherwise  attained.  It  is  not  for  us  to  ques- 
tion the  reasons  of  that  policy,  or  to  construe  the  life  out 
of  their  deliberate  act.  When  they  have  said,  as  in  the 
laiiiiiuiiic  before  us.   tliat  '  ihe  Gciici'al   Asscmldv  shall  have 
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no  power  ...  in  extra  sessions  ...  to  act 
upon  siilsjects  other  tluni  those  specially  designated/  etc., 
it  is  our  duty  to  ^inc  effect  to  thnt  statement.  To  hold  such 
languaiic  is  merely  directory  would  amount,  in  substance, 
to  amending  I  he  instrument  so  as  to  import  that  the  assem- 
bly should  have  no  such  power  unless  it  assumed  that  power. 
Such  a  reading,  we  conceive,  would  reduce  the  command  to 
a  dead  letter,  and  virtually  eliminate  it.  It  is  a  reading  wo 
do  not  feel  at  liberty  to  adopt,  however  great  the  respect  we 
entertain  for  the  Legislature. 

"  The  powe^-  of  construing  the  Constitution  must  neces- 
sarily be  lodged  in  some  department  of  government  to  in- 
sure that  practical  sanction  of  its  mandates  which  is  essen- 
tial to  preserve  their  vitality  and  force.  This  delicate  and 
sacred  trust  is  devolved  upon  the  judiciary  as  a  nnmifesla- 
tion  of  the  political  principle  that  ours  is  a  government  of 
laws,  rather  than  of  men.  In  exercising  that  power  the 
court  should  take  a  large  and  comprehensive  view  of  con- 
stitutional language,  inindfid  that  *  every  scripture  is  to  be 
interpreted  by  the  same  spirit  which  gave  it  forth,'  and  with 
a  deep  desire  to  enforce  its  full  and  exact  meaning.  Thus 
viewing  the  very  dcHnite  provision  before  us,  we  cannot  re- 
gard it  otherwise  than  as  mandatory.  When  the  people  have 
declared  a  certain  form  indispensahk'  to  the  proper  expres- 
sion of  their  will,  it  is  no  part  of  our  function  to  adjudge 
that  form  unnecessary  or  immaterial.  On  the  contrary,  our 
bounden  duty  is  to  enforce  that  declaration.  It  follows  that 
the  'Act '  in  question  cannot  be  sustained  as  a  constitutional 
exertion  of  the  lawmaking  power.  That  position  being 
reached,  it  is  immaterial  that  the  Governor,  by  his  fornud 
signature,  in  due  course,  approved  the  bill  after  its  passage 
by  the  General  Assembly.  By  the  terms  of  the  Constitution 
the  legislative  power  to  act  in  the  premises  depended  on  the 
Governor's  taking  the  initiative  by  a  proclamation  or  a  mes- 
sage. His  subsequent  approval  cannot  l)e  accepted  as  a  sub- 
stitute for  those  earlier  steps  which  the  fundamental  law 
prescribes.  Davidson  v.  Moorman  (1871),  2  Heisk.  575; 
St.  Louis  V.  Withaus  (18S7),  00  Mo.  040,  0  West.  Rep. 
229." 
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To  the  same  effect  are  ^laiior  Casino  v.  State.  84  S.  W,  Rep. 
(Tex.)  769 ;  lie  Governor's  Proclamations,  35  Pac.  Rep.  (Col.) 
530;  Ex  parte  Caldwell,  13S  Fed.  Rep.  492;  Xeilsen  v.  C.  B.  & 
Q.  R.  R.  Co.,  187  Fed.  Rep.  394. 

People  ex  rel  Carter  y.  Rice,  135  ]S.  Y.  473,  rclaled  to  the 
validity  of  the  apportionment  act  of  1892.  adopted  at  an  extra- 
ui'dinarj  session  of  the  Legislature  called  by  Governor  Hill,  who 
rcvoiuniendcd  the  Legislature  to  pass  such  an  act.  The  Constitu- 
tion provided  for  the  enumeration  of  the  inhabitants  decennially 
and  for  an  alteration  of  the  Senate  districts  and  apportionment  of 
members  of  Assembly  at  *'  the  first  session  after  the  return  of 
every  enumeration."  A  question  arose  as  to  whether  or  not  an 
extraordinary  session  was  to  be  deemed  the  "  first  session "  of 
the  Leo-islaturc.  witliin  the  nieaninii-  of  this  constitutional  pro- 
visi<_in.     In  the  course  of  his  opinion  Judge  Peckham  said: 

''  The  Constitution  provides  for  the  assembling  of  the  Leg- 
islature on  the  first  Tuesday  in  January  in  each  year.  "When 
it  adjourns  sine  die,  has  not  the  session  of  the  Legislature 
ended  (  The  term  of  office  of  its  members  may  not  have 
ended,  but  the  legislative  session  has  certainly  terminated  by 
an  adjournment  without  day.  It  could  not  again  assemble 
and  perform  any  valid  act  unless  the  Governor,  under  the 
special  power  given  him  by  the  Constitution,  should  convene 
it.  When  thus  convened  the  Legislature  is  in  session,  and  it 
is  clearly  not  the  same  session  which  was  ended  by  a  prior 
adjounimriit  thereof,  withi.iut  day.  ...  If  the  Governor 
should  call  such  a  session  and  not  recommend  this  subject 
for  consideration,  it  might  then  be  a  question  which  of  the 
two  constitutional  })rovisions  shotild  prevail,  and  which  pro- 
vided for  the  passage  of  the  apportionment  act  at  the  first 
session,  or  the  one  which  provided  that  at  an  extraordinary 
session  the  Legislature  should  consider  no  other  subject  than 
such  as  should  be  recommended  to  it  by  the  Governor.  If  the 
former  provision  should  be  held  to  prevail,  the  act  could  be 
passed,  and  if  the  latter,  it  could  not.  In  such  case  the 
extraordinary  session  would  not  be  the  first  session  of  the 
Legislature  within  the  meaning  of  the  Constitution.  Admit- 
tino-  that  uidess  the  Governor  recommended  the  consideration 
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of  the  subject  to  the  Legishiture  at  the  extraordinary  session 
called  by  him,  an  apportionment  act  eoiild  not  then  be  passed, 
it  by  no  means  follows  that  the  L<\iiishituro  coiikl  not  pass  the 
act  at  snch  extraordinary  session,  provided  the  subject  were 
.  recommended  to  its  consideration  by  the  Governor.  In  the 
one  case  the  extraordinary  session  is  not  the  first  session  after 
the  return  of  the  enumeration  within  the  meanino-  of  the 
Constitution,  and  in  the  other  case  it  is." 

It  is  sii>'niticant  that  the  Constitution  of  1894,  in  dealing  with 
the  subject  of  enumeration  and  reapportionment,  both  in  section 
4  and  in  section  5  of  article  3,  provickid  for  the  alteration  of 
Senate  districts  and  the  apportionment  of  members  of  Assembly 
by  the  Legislature  "  at  the  first  regular  session  after  the  return 
of  every  enumeration."  This  is  a  plain  manifestation  of  the  in- 
tention, that  the  powers  of  the  Legislature  at  an  extraordinary 
session  should  be  circumscribed,  so  that  even  the  important  polit- 
ical function  of  apportionment  should  be  exercised  at  a  regular 
session  only,  and  not  at  an  extraordinary  session  of  the  Legis- 
lature. Thus  even  the  Governor  is  limited  in  his  designation  of 
subjects  which  may  be  acted  on  at  an  extraordinary  session  of  the 
Legislature. 

So  that  the  effect  of  the  work  done  by  the  constitutional  con- 
vention of  1894  was  to  limit  further  the  powers  of  the  Legis- 
lature at  an  extraordinary  session,  the  attention  of  the  convention 
having  been  called  to  the  situation  Avhich  arose  in  consequence 
of  the  fact  that  Governor  TTill  called  an  extraordinary  session  for 
the  purpose  of  at  that  time  taking  up  the  subject  of  the  ap- 
portionment of  the  State  pursmint  to  the  enumeration  which  had 
just  preceded  it. 

As  further  bearing  on  the  question  as  to  what  may  be  done 
at  an  extraordinary  session  of  the  Legislature,  attention  is  called 
to  article  6,  section  11,  of  the  Constitution,  which  provides: 

"  Judges  of  the  Court  of  Appeals  and  justices  of  the  Su- 
preme Court  may  be  removed  liy  concurrent  resolution  of 
both  houses  of  the  Legislature,  if  two-thirds  of  all  the  mem- 
bers elected  to  each  house  concur  therein.  All  other  judicial 
officers,  except  justices  of  tlie  peace  and  judges  or  justices 
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of  inferior  CDiirts  not  of  record,  may  lie  removed  by  the 
Senate,  on  the  recommendation  of  the  Governor,  if  two- 
thirds  of  all  the  members  elected  to  the  Senate  concur  therein. 


Would  it  be  contended  for  an  instant  that,  in  the  absence  of 
recommendation  by  the  Ciovernor,  judges  of  the  Court  of  Appeals 
or  justices  of  the  Supreme  Court  could  be  removed  by  concur- 
rent resolutiiin  at  an  extraordinary  session  of  the  Legislature, 
or  at  a  self-convened  session  i 

The  practical  interpretation  of  this  provision  of  the  Constitu- 
tion indicates  that  the  negative  is  the  accepted  answer  to  this 
query.  Governor  Iliggins  found  it  necessary  to  recommend  to 
the  Legislature  of  11)05  the  consideration  of  the  charges  against 
Mr.  Justice  Hooker  and  at  the  present  extraordinary  session  of  the 
Legislature  of  1913  Governor  Sulzer  found  it  necessary  to  recom- 
mend action  by  the  Legislature  at  that  session  upon  the  charges 
which  had  been  presented  against  Mr.  Justice  Cohalan. 

As  further  bearing  upon  this  subject  I  sliall  now  call  your 
attention  to  a  practical  interpretation,  as  it  were,  of  the  Constitu- 
tion with  regard  to  impeachment  proceedings  against  the  Gover- 
nor, which  is  to  be  found  in  the  debates  of  the  constitutional  con- 
vcution  of  184-0. 

It  there  appears  that  on  the  llth  of  July.  1846,  the  sixth 
section  of  the  article  on  the  executive  came  up  for  considera- 
tinn.  Tliis  section  as  suluuitted  liy  the  cummittcc  on  the  execu- 
tive reads  as  follows: 

•■  In  case  of  the  impeachment  of  the  Governor  or  his  re- 
moval from  office,  death,  inal)ility  from  mental  or  physical 
disease,  resigiuition,  absence  from  the  State,  the  powers  and 
duties  shall  devolve  upon  the  Lieutenant  Governor  for  the 
residue  of  the  term  or  until  the  Governor,  absent  or  im- 
peached, shall  return  or  the  disa])ility  shall  cease.     .     .      ." 

In  relation  to  tliis  proposal,  Mr.  Xichols  said  that  the  Governor, 
in  a  tit  of  mental  alietiation,  in  a  spring  or  summer  might,  in 
a  very  philanthropic  mood,  might  pardon  all  the  convicts  in  the 
prisons  and.   if  his   insanity  was  to  be  determined   only  by  the 
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Legislature    (as    was    suiigesteJ )    lie    iiii<:lit,    when   bereft    of   his 
reas'On,  do  this  and  miieh  more  mischief  during'  the  six  months 
which  would  intervene  before  the  meeting  of  the  Legislature. 
Then  Mr.  Stow  suggested  this  clause : 

"  The  Legislature  may  declare  the  inability  of  the  Governor 
or  the  person  administering  the  duties  of  the  office  of  gov- 
ernor by  a  vote  of  four-fifths  of  all  the  members  elected  to 
each  house  and  for  this  purpose  the  Chief  Justice  of  the 
Supreme  (^ourt  may  convene  the  Legislature." 

Later  Mr.  Stow  renewed  his  proposition,  modified  so  as  to  give 
two-thirds  of  the  Legislature  power  to  decide  on  the  question  of 
inability  when  the  Governor  should  be  considered  incompetent, 
and  giving  the  speaker  of  tlie  Assembly  power  to  convene  the 
Legislature  for  that  purpose.  Mr.  Stow  said  he  never  could 
consent  to  leave  the  word  "  inability  "  there  without  providing 
some  tribunal  for  ascertaining  it.  It  was  snch  a  qncstion  as  this 
that  shook  the  British  throne  to  its  center,  because  they  did  not 
provide  means  to  decide  when  the  king  was  disabled.  The  safest 
tribunal  he  could  devise  was  the  Legislature,  by  a  two-thirds  vote. 
lie  was  loath  to  take  up  time  by  a  single  remark,  but  he  could 
not  consent  to  involve  the  country  in  danger  of  revolution  because 
it  might  take  a  little  time  to  make  provision  for  this  contingency. 
The  amendment  was  rejected. 

So  even  at  that  time,  the  desirability  and  possible  necessity  of 
making  some  provisicn  for  dealing  with  the  Governor  if  his 
mental  or  physical  condition  l)ccamc  such  as  to  require  considera- 
tion, was  not  overlooked.  It  v/as,  however,  concluded  that  it  was 
not  advisable  to  provide  for  even  such  a  contingency  and  that  it 
was  better  to  wait  until  the  next  sc-^sion  of  the  Legislature  should 
convene  before  taking  action  even  in  so  extreme  a  case. 

The  practical  interpretation  given  to  the  provision  of  the 
Constitntion  now  under  discussion  indicates  that,  ever  since  LS75, 
it  has  been  the  uniform  practice  of  the  various  Governors  of  this 
State,  who  had  occasion  to  call  extraordinary  sessions,  sper-ially  to 
recommend  for  action  by  the  Legislature,  not  only  subjects  for 
legislation,  but  also  all  other  subjects  as  to  which  action  was 
desired. 
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SiK'h  interpretation  is  a  jti.tent  factor  even  in  the  a>rertainment 
of  the  meaning  of  a  clause  of  the  Constitution.  People  ex  rel. 
Eiusfeld  v.  ::Murray,  140  X.  Y.  :376;  People  v.  Home  Insurance 
Co.,  d-2  X.  Y.  337. 

In  1888,  Governor  Hill  recommended  that  the  Legislature  take 
action  with  regard  to  the  employment  of  convict  lahor  in  penal 
institutions  of  the  State.  The  question  was  raised  whether,  under 
the  terms  of  this  recommendation,  the  Legislature  had  the  power  to 
consider  the  employment  of  convict  labor  other  than  that  of  con- 
victs in  State  prisons.  Thereupon  Governor  Hill  presented  a 
further  recommendation,  that  the  question  of  the  employment  of 
convict  labor  be  considered  not  only  in  connection  with  State 
prisons,  but  also  in  jails,  penitentiaries  and  other  similar  institu- 
tions. 

In  1898,  Governor  Black  recommended  the  passage  of  a.  State 
election  law,  and  inasmuch  as,  under  that  law,  it  becomes  his  duty 
to  appoint  a  State  Superintendent  of  Elections,  the  Governor 
speciiically  recommended  action  with  regard  to  the  appointment 
and  confirmation  of  such  State  superintendent. 

In  1905,  Governor  Higgins  recommended  an  examination  by 
the  Legislature  into  the  charges  presented  against  ]\Ir.  Justice 
Hooker. 

In  1008,  Governor  Hughes  recommended  to  the  Legislature, 
then  in  extraordinary  session,  the  advisability  of  taking  action  in 
connection  with  the  ceremonies  for  the  interment  of  the  remains 
of  George  Clinton,  which  were  removed  from  the  Congressional 
cemetery  in  Washington,  to  Kingston. 

In  1913,  the  Legislature,  upon  the  recommendation  of  Governor 
Sulzer,  took  action  with  regard  to  the  accusations  made  against 
Mr.  Justice  Cohalan. 

He,  as  other  Governors  had  done  before  him,  submitted  to  the 
Senate  while  sitting  in  extraordinary  session,  the  names  of 
various  nominees  for  pulJic  office,  for  confirmation. 

Whenever  an  extraordinary  session  has  been  held,  not  even  an 
appropriation  bill  to  cover  the  expenses  of  the  session  has  been 
attempted  to  be  j^assed  except  on  the  specific  recommendation  of 
the  Governor. 

There  is  not  to  bo  fnuiul  in  the  lilstnrv  of  nnv  of  the  states  an 
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instance  of  tlio  institution  of  inipcachnient  proceedings  at  an 
extraordinary  session  of  the  Legislature,  other  than  those  taken 
against  Governor  I'eed  of  Florichu  which  I  have  fnlly  exphiined. 
It  has  heen  recently  claimed  that  the  impeachment  of  (rovernor 
Butler,  which  occurred  in  Xehraska  in  18G5,  took  place  at  an 
extraordinary  session,  hut  in  an  article  by  Albert  Watkins,  the 
historian  of  the  Xebraska  State  Historical  Society,  which  recently 
appeared  in  the  Xew  York  Times,  it  is  shown  that  this  was  not 
the  fact,  but  that  the  impeachment  took  place  at  a  regular  session 
of  the  Legislature. 

It  is  likewise  true  that  there  never  has  been  an  iuipenchment 
when  the  Senate  and  Assembly  in  this  State  were  not  actually  in 
session,  nor  is  there  a  precedent  in  England  when  there  was  an 
attempt  to  impeach  when  both  houses  were  not  actually  in  session. 
The  necessity  therefor  is  admiraldy  illustrated  by  the  first  im- 
peachment of  Governor  Tieed. 

But  it  is  argued  that,  when  the  Assemldy  exercises  the  power 
of  impeachment,  it  acts  judicially.  While  in  one  sense  it  may  be 
said  that,  by  voting  an  impeachTuent,  it  is  setting  the  judicial 
machinery  in  motion,  in  that  articles  of  impeachment  must  pre- 
cede the  trial  of  an  impeachment ;  yet,  as  has  been  seen  from  the 
authorities  already  considered,  an  impeachment  is  merely  the 
equivalent  of  an  indictment,  and  the  Assembly,  when  it  makes 
its  accusation  in  the  form  of  an  impeachment,  is  performing  no 
other  or  different  function  than  those  exercised  by  a  grand  jury 
when  it  finds  an  indictment.  When  a  grand  jury  finds  an  in- 
dictment, it  does  not  act  judicially,  any  more  than,  in  those  juris- 
dictions where  informations  have  taken  the  place  of  indictments, 
the  filing  of  an  information  by  a  district  or  state  attorney  can  be 
said  to  be  a  judicial  act. 

In  United  States  v.  Belbin,  4G  Fed.  Eep.  381,  Judge  Hughes 
said : 

"  The  function  of  a  grand  jury  is  not  to  try  persons  ac- 
cused of  crime,  but  merely  to  examine  whether  and  what 
crimes  have  been  committed,  to  designate  the  persons  at  whom 
the  evidence  points  as  criminal,  and,  by  indictment,  to  charge 
such  persons  before  the  court  and  county  as  answerable  for 
the  crimes   which  have  been  committed.      Originally  grand 
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jurors  wore  clioscii  foi'  the  purpose  of  jxivinc;  testimony  to 
llieir  fellow-jurors,  as  to  tlie  crimes  committed  within  the 
county,  .  .  .  The  grand  jury  does  not  try;  it  merely 
accuses  with  a  view  to  triah" 

As  said  by  Blaekstone,  ''  The  Commons  accuse,  the  House  of 
Lords  judges." 

The  Assembly,  with  respect  to  an  impeachment,  and  the  grand 
jury,  with  respect  to  an  indictment,  perform  the  function  of  ac- 
cusers, and  their  act  is  administrative  and  not  judicial.  It 
does  not  constitute  a  judgment.  It  does  not  require  the  accused 
to  be  heard.  It  can  proceed  without  notice  to  the  accused.  It 
is  only  a  step  in  the  process  of  conferring  upon  the  tribunal  which 
is  to  try  the  indictment  or  the  impeachment,  jurisdiction  of  the 
subject  matter. 

The  very  oath  administered  to  the  members  of  this  Court  in- 
dicates that  the  Assembly  cannot  possibly  be  considered  as  acting 
otherwise  than  as  accuser,  as  a  party,  not  as  a  judge.  The  solemn 
oath  administered  here  at  the  opening  of  this  trial  to  every  mem- 
ber impressively  declares: 

"I  do  solemnly  swear  to  truly  and  impartially  try  and 
determine  the  impeachment  of  the  Assembly  of  New  York 
against  William  Sulzer,  Governor  of  said  State,  according  to 
the  evidence,  so  help  me  God." 

It  is  the  Assembly  which  appears  against  the  Governor.  It  is 
the  accuser.  It  is  the  party  which  is  represented  here  as  the 
accuser,  and  to  say  that  it  is  acting  judicially  seems  to  be  entirely 
at  odds  with  the  very  conception  of  a  judicial  act. 

in  Siidciug-Fund  Cases,  !)!)  ]'.  S.  T<M)-(;i,  :\rr.  Justice  Field 
said : 

''Wherever  an  act  undertakes  to  delcrmine  a  question  of 
riglit  or  oliligation,  or  of  property,  as  the  foundation  upon 
which  it  jH'oceeds,  such  an  act  is  to  that  extent  a  judicial 
one,  and  not  the  proper  exercise  of  legislative  functions.'" 

In  People  v.  IMurphy,  65  App.  Div.  12G,  it  was  said  (ha^  by 
"  judicial  act  '"  is  meant  the  power  to  hear  and  deterraim?  con- 
truvHi'sies  between  adverse  parties,  or  questions  in  litigation. 
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111  Sii|>('rvis(ii-s  of  Oiioiuhii;;!  ( 'oiiiity  v.  T3riii"i;;s,  2  Deiiio  20,  .^2, 
it  was  said  to  be  the  performance  of  a  duty  which  has  beeu  con- 
fided to  judicial  officers  to  l)e  exercised  in  a  judicial  way. 

A  judicial  act  must  be  an  act  performed  by  a  court  toucliing 
the  rights  of  parties,  or  property,  brought  before  it  by  voluntary 
appearance,  or  l)y  the  prior  action  of  ministerial  otHccrs.  State 
V.  Tippecanoe  County,  4-")  Ind.  r)(>l,  ."iOi; ;  Sclioult;^  v.  jMcPheoters, 
79  Ind.  ;]7;5,  .",77. 

Or,  as  it  was  expressed  in  Rhode  Island  v.  Massachusetts,  12 
Pet.  657,  718,  ''what  shall  be  adjudged  or  decreed  between  the 
parties,  and  with  which  is  the  right  of  the  case,  is  judicial  action, 
by  hearing  and  determining  it." 

The  N^ew  York  Code  of  Criminal  Procedure,  section  354,  de- 
fines an  indictment  as  an  accusation  in  writing,  presented  by  a 
grand  jury  to  a  C(»nipetcnt  court,  cliarging  a  person  with  crime. 
People  V.  Dumar,  IOC  X.  Y.  502,.50(i;  People  v.  Flaherty,  70 
Hun  48,  50. 

The  finding  of  an  indictment  or  the  voting  of  an  impeachment, 
viewed  in  the  light  of  these  authorities,  does  not  therefore  con- 
stitute a  judicial  act,  in  any  sense  of  the  term. 

But  even  if,  by  a  stretch  of  the  imagination,  an  indictment  or 
an  impeachment  could  bo  said  to  be  a  judicial  act,  it  is  difficult 
to  appreciate  the  materiality  of  such  a  conclusion  to  the  interpreta- 
tion of  the  constitutional  provision  now  under  consideration.  It 
does  not  create  any  exception  to  the  limitation  which  the  Consti- 
tution imposes  upon  the  Legislature  or  upon  the  Assembly.  It 
does  not  limit  the  restriction  imposed  upon  them,  with  respect  to 
action  on  subjects  proper  to  be  considered  by  them.  It  does  not 
permit  them  to  exercise  judicial  powers.  It  it  can  be  conceived 
that  the  three  great  powers  of  government  could  at  any  time  be 
exercised  by  the  Legislature,  or  any  branch  of  it,  the  language  of 
the  Constitution  applies  equally  to  legislative,  judicial  and  execu- 
tive action.  It  must  be  conceded  that  it  applies  to  the  appointing 
power,  or  to  the  power  of  confirming  appointments  to  public  office, 
and  with  that  c<mcession  it  is  impossible  to  say  that  this  constitu- 
tional provision  was  intended  to  be  confined  in  its  operation  to 
subjects  of  legislation,  and  that  there  was  no  prohibition  against 
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dealing  wirli  other  subjects  at  an  extraordiuarv  session  of  the 
Legislature,  when  the  Governor  did  not  recommend  such  action. 

The  limitation  upon  the  exercise  of  power  at  extraordinary 
sessions  of  either  the  Legislature  or  the  Senate  is  not  confined 
to  the  exercise  of  legislative  power  alone,  for  the  Senate  can 
under  no  cirenmstances  exercise  legislative  power  at  an  extra- 
ordinary session  when  it  sits  alone,  by  itself,  without  the  Assem- 
bly. If,  therefore,  the  limitation  upon  the  power  to  act  as  ap- 
plied to  the  Senate  is  not  confined  to  legislation,  how  can  it  be 
so  confined  when  applied  to  the  Assembly  when  it  is  convened 
together  with  the  Senate  at  an  extraordinary  session  of  the  Legis- 
lature ? 

It  clearly  follows  that  the  contention  of  the  impoachment 
managers,  that  the  limitation  on  the  power  of  extraordinary  ses- 
sions is  a  limitation  upon  action  ''  along  legislative  lines,''  is 
fallacious. 

The  term  "  Legislature  "  as  employed  in  our  system  of  govern- 
ment, like  the  word  "  Parliament,"  implies  a  bicameral  or.  speak- 
ing biologically,  a  bicellular  structure.  The  Senate  and  the 
Assembly,  the  House  of  Lords  and  the  House  of  Commons  are 
the  constituent  parts  of  a  constitutional  unit.  Though  the  two 
houses  of  which  our  Legislature  is  composed  rarely  meet  jointly, 
the  only  time  when  they  do  not  sit  together  is  w'ben  the  Senate 
alone  is  convened  to  consider  appointments  proposed  by  the 
Governor.  The  very  fact  that  provision  is  made  for  an  inde- 
pendent session  of  the  Senate  only,  and  none  which  enables  the 
Assembly  to  be  convened  independently,  demonstrates  that  silence 
under  such  circumstances  means  negation ;  that  expressio  unius 
est  exclusio  alterius;  that  the  Assembly  when  called  to  take  part 
in  an  extraordinary  session  of  the  Legislature,  of  which  it  forms 
a  component  part,  meets  as  a  part  or  liranch  of  the  Legislature  in 
connection  with  the  Senate,  and  not  otherwise,  and  cannot, 
therefore,  initiate  action  on  any  subject  at  such  a  session. 

The  very  fact  that  neither  house  shall  without  the  consent  of 
the  oflier  adjourn  fin-  more  than  two  days  (art.  3,  sec.  11), 
indicates  that,  with  the  exception  of  the  single  instance  when  the 
Senate  may  meet  alone  when  called  in  extraordinary  session,  the 
Assemblv  and  the  Senate  must  act  together. 


TRIAL    OF    WILLIAM    SULZER  69 

As  a  grand  jui'j  cannot  sit  except  in  connection  with  a  court, 
so  the  Assembly  cannot  sit  to  discharge  like  duties,  except  in 
connection  with  the  Senate,  and  M'hen  both  are  in  session  at  the 
same  time  as  branches  of  the  Legislature.  If  the  Assemlily 
should  meet  spontaneously  and  find  articles  of  impeachment,  what 
coukl  it  do  with  them  unless  the  Senate  were  in  session? 

'J'liat  is  shown  by  the  decision  in  the  case  of  Governor  Reed. 
The  Assembly  was  absolutely  powerless,  although  it  voted  articles 
of  iuipeachment,  to  have  anything  done  with  them  or  to  make  its 
action  eflt'ective  because  the  Senate  was  not  in  session  with  a 
quorum. 

The  theory  of  the  Constitution  is.  that  the  Assembly  can  be 
in  session  only  when  the  Senate  is,  and  only  as  a  part  of  the  Legis- 
lature. The  Senate  is  expressly  authorized  to  sit  alone,  and  at  a 
time  when  the  Assembly  is  not  in  session,  but,  as  we  have  shown, 
only  when  calk'd  iu  extraordinary  session  by  the  Governor.  The 
fact  that  the  like  i)ower  was  nut  couferred  upon  the  Assembly 
is  irrefragable  evidence  that  it  was  not  intended  that  the  Assem- 
bly should  possess  such  ])ower  for  any  purpose. 

Those  are  precedents  which  show  that  it  has  been  considered  in 
various  bodies,  that  even  the  Senate,  sitting  as  a  court  of  impeach- 
ment, cannot  act  while  the  House  is  not  in  session. 

In  3  Hinds  rrccedeuts  of  the  House  of  Iieprescntatives,  sec- 
tion 2000,  it  is  stated  that  it  was  decided  by  the  United  States 
'Senate,  sitting  as  a  court  for  the  impeachment  of  William  W. 
■Belknap,  the  late  Secretary  of  War,  that  the  impeachment  trial 
could  proceed  only  when  Congress  was  in  session.  On  June  19, 
1876,  the  counsel  for  the  respondent  asked  for  a  postponement 
of  the  trial  until  some  time  in  the  following  November.  There- 
upon a  question  arose  as  to  whether  or  not  the  trial  might  pro- 
ceed when  the  House  of  I\eprcsentatives  was  not  in  session,  and 
Senator  Ingalls,  of  Kansas,  asked  for  an  opinion  from  the  man- 
agers of  the  House  of  Representatives.  It  appeared  that  they 
were  not  agreed  on  the  subject.  'Subsequently  while  an  order 
was  pending  providing  that  the  trial  should  proceed  on  July  Oth, 
Senator  Morton,  of  Indiana,  proposed  to  add  thereto  as  an  amend- 
ment the  following:  "Provided  that  impeachment  can  only  pro- 
ceed in  the  presence  of  the  House  of  Representatives.'''     This  mo- 
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tion  was  suhscqueiitlv  Avithdrawii  l)y  Senator  Morton,  whereupon 
Senator  Conkling,  of  Xcw  York,  offered  the  proviso  in  the  form: 
"  Provided  that  impeaehinent  can  only  proceed  while  Congress 
is  in  session.''  That  proviso  was  agreed  to  and  was  thereafter 
acted  upon. 

In  Fowler  v.  Pierce,  2  Cal.  172,  it  was  recognized  as  being 
necessary  for  the  Honse  to  remain  in  session  while  the  Senate 
sat  for  the  trial  of  an  impeachment. 

The  case  of  State  ex  rel.  Adams  v.  Ilillycr,  2  Kan.  11,  which 
may  be  cited  on  this  point  by  our  opixinents,  has  no  bearing  here. 
There  it  appeared  that,  on  February  14,  1862,  the  House  of 
Representatives  impeached  The  respondent.  The  Senate  was  im- 
mediately notified  and  articles  of  impeachment  were  adopted  and 
presenteil,  and  pleadings  were  interposed.  On  February  27,  1862, 
a  resolution  was  adopted  by  the  House  requesting  the  Senate  to 
postpone  the  trial  to  such  time  as  the  managers  should  deem 
necessary,  and  thereafter,  on  motion  of  the  managers,  the  trial 
w^as  postponed  until  the  tirst  Monday  in  June.  After  this  ad- 
journment, and  in  March.  1862,  a  joint  resolution  was  passed  ad- 
journing hotli  houses  sine  die.  On  dune  2,  1862.  the  Court  of 
Impeachment  proceeded  to  trial,  and  the  question  was  then  raised 
as  to  whether  the  Senate  had  the  power  to  sit  for  the  trial  of  an 
impeachuicnt  when  the  House  was  not  in  session,  and  whether 
the  adjournment  of  the  Senate  to  the  first  ^londay  in  June  was 
without  the  consent  of  the  House  and,  therefore,  ^•uid. 

It  was  held  that  the  laws  of  Kansas  expressly  empowered  the 
Senate,  when  sitting  as  a  court  for  the  trial  of  impeachments,  to 
hold  sessions  after  the  adjournment  of  the  Legislature.  Hence 
the  court  said  that,  whatever  might  have  been  the  rule  at  the  com- 
mon law.  in  the  absence  of  a  constitutional  prohibition  the  court 
could  proceed  to  try  the  impeachment  even  though  the  House  was 
not  present. 

It  was  further  held  that  there  was  no  inhibition  in  the  Con- 
stitution as  to  one  branch  of  the  Legislature  meeting  when  the 
other  was  not  in  session.  Tliere  was  a  fixed  time  when  both 
houses  should  meet  and  a  limitation  of  the  power  of  one  house  to 
adjourn  for  a  longer  jxTiod  than  two  days  without  the  consent  of 
the  other.  an<l   in  case  of  disagreement  the  Governor  might  ad- 
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journ  them.  But  this  was  held  not  to  be  applicable  to  the  pro- 
ceedings of  the  Senate  while  trying  an  inipoaelnnont,  because 
then  it  was  acting  entirely  in  a  judicial  capacity;  its  action  was 
independent  of  the  House.  There  was  no  reason  why  the  House 
should  be  present  or  in  session,  and  there  being  no  constitutional 
inhibition,  there  was  no  reason  why  the  Senate  with  the  consent 
of  the  House  niiiiht  not  adjourn  to  any  period  during  its  term  of 
office  not  beyond  the  regulation  meeting  of  the  I^egislature. 
whether  the  House  was  in  session  or  not.  If  at  such  adjourned 
session  its  acts  were  confined  to  duties  which  were  entirely  in- 
dependent of  the  House  or  any  action  it  might  take,  those  acts 
were  valid  and  conclusive. 

It  was  further  hcUl  that  the  passage  of  the  resolution  by  the 
House  on  February  2Gth.  asking  the  Senate  to  set  the  trial  for  the 
first  Moiulay  in  June,  and  the  adjournment  of  the  Senate  sitting 
as  a  court  until  that  time,  could  be  viewed  in  no  other  light  than 
as  the  consent  of  the  House,  previously  given,  to  such  an  ad- 
journment, and  that  when  the  Legislature  adjourned  sine  die,  it 
W'as  evident  that  each  branch  of  the  Legislature  considered  the 
resolution  with  reference  to  the  previous  adjournment  of  the 
Senate  sitting  as  a  court  of  impeacliment,  as  qualifying  the  reso- 
lution for  the  adjournment  sine  die. 

The  President. —  Mr.  ]\rarshall,  if  I  recollect  correctly,  the 
Assembly  was  not  in  session  during  the  proceedings  in  Saratoga 
at  which  Judge  Barnard  was  tried. 

Mr.  Marshall. —  I  think  your  Honor  is  correct.  That  was  one 
of  the  precedents  considered  by  Congress  in  the  Belknap  case. 

The  President. —  I  did  not  mention  it  by  way  of  argument,  but 
to  see  if  my  recollection  is  correct. 

Mr.  Marshall. —  Your  recollection  is  entirely  correct,  your 
Honor.  But  as  I  have  stated,  that  is  of  no  consequence  here,  be- 
cause there  the  Assembly  in  regular  session  impeached  and  then 
presented  the  matter  to  the  Senate  while  it  was  in  regular  session, 
and  then  the  senators,  or  a  nuijor  part  of  them,  and  a  major  part 
of  the  judges  of  the  Court  of  Appeals,  resolved  themselves  iuto  a 
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oourt  of  impcaclmicnt  and  proceeded  with  the  trial  though  the  As* 
seiiihly  was  not  aetuallv  iu  session  during  the  progress  of  the  trial. 

It  will  douhtless  be  argued  that,  under  our  interpretation,  the 
CJovernor  could  not  be  impeached  except  at  a  regular  session  of 
the  Legislature,  since  it  would  be  unnatural  for  him  to  recommend 
to  the  Legislature,  at  an  extraordinary  session,  the  consideration 
of  the  subject  of  his  impeachment.  This,  it  is  claimed,  constitutes 
a  reductio  ad  absurdum  of  our  contention. 

That,  however,  is  a  complete  begging  of  the  question.  The  mere 
fact  that  the  framers  of  the  Constitution  have  not  provided  for 
the  contingency  of  the  impeachment  of  the  Governor  at  an  extra- 
ordinary session  does  not  deprive  the  clearly  conceived  limitations 
upon  the  powers  of  an  extraordinary  session  of  their  undoubted 
signiticance  or  render  them  ineffectual  in  whole  or  in  part. 

In  People  ex  rel.  Bolton  v.  Albertson,  55  'N.  Y.  50,  55,  Judge 
Allen  said: 

"The  restraints  of  tlic  ( 'oiistitutiun  upon  the  several  de- 
partments, among  which  the  various  powers  of  government  are 
distributed,  cannot  be  lessened  or  diminished  by  inference 
and  implication  :  and  usurpation  of  power,  or  the  exercise  of 
power  in  disregard  of  the  exj)ress  provision  or  plain  intent 
of  the  instrument,  as  necessarily  implied  from  all  its  terms, 
cannot  be  sustained  under  the  }>retence  of  a  lil)eral  or  enlight- 
ened interpretation,  or  in  det'ercnce  to  the  judgment  of  the 
Legislature,  or  some  supposed  necessity,  the  result  of  a 
changed  condition  of  affairs.  (1  Kent's  Com.  1G2;  Barto  v. 
Himrod,  4  Held.  48:5:  Taylor  v.  Torter,  4  Jlill  144:  War- 
ner V.  People.  2  D<n.  272:  Pc(,ple  v.  X.  V.  C  !L  P.  Co..  24 
X.  Y.  485,  Schenectady  Observatory  v.  Allen,  42  id.  404."') 

As  to  every  officer  iu  the  State  who  is  subject  to  impeachment, 
other  than  the  Governor,  the  language  of  the  Constitution  can  be 
liiven  full  force  and  effect,  according  to  our  interpretation; 
wlici'cas,  under  thai  coiisti'iictinn  wliicli  the  iiiii>(  aciiiiicnt  man- 
agers seek  to  imparl  to  it,  tiiis  hinguage  is  dej)rived  ol  all  efficacy, 
so  far  as  it  concerns  the  impeachment  of  all  of  siich  officers,  and 
renders  the  rcconmicndaiions  of  the  Governor  with  respect  thereto 
mere  idle  ceremony,  without  significance  or  importance. 
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While  it  is  true  that,  in  the  case  of  the  Governor,  there  is  no 
likelihood  that  he  would  recommend  his  own  impeaclnuent,  yet 
the  argunientum  ah  inconvenienti  which  is  sought  to  be  based 
ou  that  circumstance  is  entitled  to  but  little  moment.  As  said  by 
Pomeroy  in  his  admirable  work  on  Constitutional  Law,  '*  though 
often  resorted  to,  it  is  but  little  used."  The  regular  sessions  of 
the  Legislature  are,  as  to  duration,  entirely  within  the  control  of 
the  Legislature.  Ordinarily  they  continue  until  Jnne  of  each 
year.  1'here  would,  therefore,  be  a  period  of  not  to  exceed 
seven  months  during  which  the  power  to  impeach  the  Governor 
would  be  suspended.  Jt  is  most  unlikely  that  the  acts  on  which 
such  impeachment  may  be  based  would  arise  immediately  after 
adjournment.  On  the  doctrine  of  averages,  if  such  acts  ever  oc- 
curred, there  would  be  a  period  of  not  to  exceed  throe  months 
between  the  time  of  their  discovery  and  the  meeting  of  the  regular 
session  of  the  Legislature.  In  the  present  case  the  time  which  will 
elapse  between  the  date  of  the  impeachment  and  the  convening  of 
the  legislative  session  of  11)14.  is  but  four  and  one-half  months. 
Uut  even  if  it  should  happen  that  seven  months  would  elapse 
before  impiacbment  pi'oceedings  could  be  instituted,  that  would 
not  justify  the  stretching  of  the  Constitution  to  such  an  extent  as 
is  proposed  in  the  present  instance,  and  the  doing  of  violence  to  the 
fair  intendment  of  its  language. 

We  have  heard  it  stated  that  shocking  conditions  might  result 
if  this  power  of  impeacliment  could  not  be  exerted  at  an  extra- 
crdinary  session  or  at  a  self-convened  sessi<^n  of  the  Assembly. 
Really  ihe  ai-gument  is  tiuit  that  power  must  exist  at  a  self- 
convened  session  of  the  Assembly  in  order  that  these  terrible 
consequences  may  be  averted,  because  it  rarely  occurs  that  an  extra- 
ordinary session  of  the  Legislature  is  convened  by  the  Governor. 
Only  in  recent  years  have  our  Governors  called  together  the  Legis- 
lature in  extraordinary  session  with  any  degree  of  frequency. 

It  was  contended  by  one  of  the  deputy  attorney  generals  in  his 
argument  before  Mr.  -lustice  Ilasi)rouck,  that  if  this  power  of 
impeachment  at  extraordinary  sessions  or  at  a  self-convened 
session  did  not  exist,  the  Governor,  on  the  very  day  after  the 
regular  session  of  the  Legislature  adjourned,  could  commit 
murder,  or  burn  down  the  capitol,  and  he  could  not  be  impeached. 
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Thoiig'h  lie  coTild  lie  imlioted  and  sent,  to  prisim,  it  was  argued 
that  from  his  cell  he  could  sign  the  pard-iu  tliat  would  set  him 
free.  This  is  not  only  a  highly  fanciful  sitiiatiun,  but  it  also  in- 
volves an  erroneous  view  of  the  law. 

Certainly  if  the  Governor  committed  a  crime  such  as  burglary, 
or  any  of  the  other  shocking  offenses  which  have  been  instanced, 
ho  would  not  be  above  the  law.  He  would  be  subject  to  its  penal- 
ties like  any  other  man.  He  would  be  incarcerated,  and  there- 
upon the  Lieutenant  Governor  under  the  interpretation  given  to 
section  1  of  article  4  of  the  Constitution  by  Justice  Hasbrouck, 
would  exercise  the  functions  of  Acting  Governor,  and  the  State 
would  be  exempt  from  the  calamity  which  has  been  pictured. 

It  is  also  absolutely  wrong  to  say  that  in  such  a  case  the 
Governor  could  pardon  himself.  It  is  unthinkable  that  the 
Governor  could  in  any  case,  or  under  any  circumstances,  pardon 
himself.  The  Acting  Governor  alone  could  exercise  the  pardoning 
power,  or  the  power  to  grant  commutations  or  reprieves  after  the 
conviction  of  the  Governor  or  while  the  latter  is  deprived  of  the 
power  to  exercise  the  functions  of  his  ofhce.  Before  conviction 
the  Governor  could  not  pardon  himself.  The  power  to  pardnu 
conferred  by  the  Constitution  upon  the  Governor  expressly  refers 
to  tlie  exercise  of  power  ''  after  conviction.''  The  moment  he  is 
convicted  of  any  crime,  under  section  .'tlD  of  the  I*eual  Code,  he 
automatically  forfeits  his  office  and  could  not  by  any  possibility 
pardon  himself.  Therefore  these  calamitous  possilnlities  which 
have  l>een  painted  in  such  soinl)er  hues,  are  purely  imaginary. 
and  are,  as  is  much  of  the  argument  of  our  opponents,  in  totid 
disregard  of  the  language  of  the  Constitution  and  of  the  law. 

The  Governor,  as  has  been  shown,  may  in  the  exercise  of  his 
unlimited  discretion  refuse  to  call  an  extraordinary  session  of 
the  Legislature,  even  when  a  conceded  necessity  therefor  exists 
and  the  machinery  of  legislation  must  in  such  a  case  rest  in  idle- 
ness until  the  regular  session  begins.  Would  not  such  delay  be 
infinitely  more  injuiidus  to  the  State  than  that  involved  in  the 
postponement  until  the  regular  session  of  action  with  respect  to 
the  impeachment  of  the  Governor  ?  Why,  then,  should  so  much 
stress  be  laid  on  the  few  munihs  which  may  elapse  before,  in  a 
case  of  rare  occurrence,  impeachment  proceedings  may  be 
started  ? 
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lliroui^'lioiit  our  law  there  is  recogiii;»j(l  the  desirability  of  en- 
al»liii!j;  those  in  authority  as  well  as  the  public  to  undergo  the 
process  of  what  is  well  characterized  as  "  cooliug  time,''  so  as  to 
permit  sober  second  thought  to  gain  its  soothing  sway,  and  to 
avoid  what  the  great  Chief  Justice  described  in  Fletcher  v.  Peck, 
6  Crancli  137,  as  "  the  violent  acts  which  might  grow  out  of  the 
feelings  of  the  moment,''  and  we  might  add  those  which  are  arti- 
ficially stimulated  to  compass  the  destruction  of  a  political 
opponent. 

The  argumentnm  ab  inconvenienti  is  one  which  is  frequently 
fallacious,  and  is  often  more  honored  in  the  breach  than  in  the 
observance.  It  has  perhaps  never  been  l)etter  criticised  than  it 
was  in  the  leading  case  of  Xewell  v.  People,  7  X.  Y.  9,  where 
Chief  Judge  Puggles,  at  page  109,  said: 

"And  1  enter  upon  the  examination  thoroughly  imbued 
with  the  principle  that  the  task  of  determining  that  a  law 
is  void  l)y  reason  of  its  repugnancy  to  the  Constitution  is  at 
all  times  one  of  extreme  delicacy;  that  it  ought  seldom,  if 
ever,  to  be  done  in  a  doul)tful  case;  that  it  is  not  on  slight 
implication  or  vague  conjecture  that  the  Legislature  is  to 
be  pronounced  to  have  transcended  its  powers  (Fletcher  v. 
Peck,  (!  Cranch  ^iH)  \  that  it  is  only  in  express  constitu- 
tional provisions,  limiting  legislative  power  and  controlling 
the  temporary  will  of  a  majority  by  a  permanent  and  para- 
mount law,  settled  by  the  deliberate  wisdom  of  the  nation, 
that  we  can  find  a  safe  and  solid  ground  for  the  authority 
of  courts  of  justice  to  declare  void  any  legislative  enactment ; 
that  in  construing  the  language  of  a  Constitution  we  have 
nothing  to  do  wnth  arguments  ab  inconvenienti,  for  the 
purpose  of  enlarging  or  contracting  its  import,  the  only 
Bound  principle  being  to  declare  ita  lex  scripta  est,  to  follow 
and  obey  (People  v.  .Merrill,  21  Wend.  584)  ;  that  there  is 
no  safe  rule  for  construing  the  extent  or  the  limitation  of 
powers  in  a  Constitution  other  than  is  given  by  the  language 
of  the  instrument  which  confers  them,  taken  in  connection 
with  the  purposes  for  which  they  were  conferred." 

This  principle  was  applied  in  Settle  v.  Van  Evrea,  49  IST.  Y. 
280,  where  the  cpiestion  arose  as  to  whether  or  not  Commissioners 
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of  Appeals  were  subject  to  all  the  provisions  affecting  judges 
of  the  Court  of  Appeals  and  other  courts,  the  eomrnissiouers 
haviug  been  appointed  fur  the  purpose  of  disposing  of  certain 
cases  pending  in  the  Court  of  Ap])eals  ou  a  day  specified.  It  was 
held  that  thev  were  not  debarred  from  acting  as  referees,  although 
judges  of  the  Court  of  Appeals  were  so  debarred,  simply  because 
the  commissioners  were  not  named  in  the  clause  of  the  Consti- 
tution which  prohibited  judges  of  the  Court  of  Appeals  from 
acting  as  referees.  In  the  course  of  his  opinion  Judge  Allen  used 
language  which  it  would  l)e  well  to  dwell  ui:)on  in  the  present 
instance,  since  it  meets  the  argument  of  which  so  much  has  been 
made,  and  indicates  tliat  the  only  safe  rule  of  constitutional  in- 
terpretation is  to  deal  with  the  Constitution  as  it  is  written  and 
to  leave  it  to  the  people  to  correct  any  defects  or  to  supply  any 
omissions.     He  said : 

''  If  to  meet  exigencies  and  to  prevent  mischiefs  it  is  al- 
lowable, sometimes,  to  depart  from  the  strict  letter  of  a  law 
and  imply  an  intent  not  already  expressed  in  the  construc- 
tion of  ordinary  statutes,  which  may  be  framed  in  haste  and 
wirh  none  of  the  formalities  that  attended  the  preparation 
of  a  state  Constitution,  it  would  be  dangerous  in  the  ex- 
treme to  extend  tlie  operation  and  effect  of  a  written  Consti- 
tution ])y  construction  beyond  the  fair  scope  of  its  terms 
merely  because  a  restricted  and  more  literal  interpretation 
might  be  inconvenient  and  impolitic,  or  because  a  case  may 
be  supposed  to  be,  to  some  extent,  within  the  reasons  which 
led  to  the  introduction  of  some  ]):irticular  provision  plain 
and  precise  in  its  terms. 

'*  That  would  be  pro  tanto  to  establish  a  new  Constitu- 
tion and  do  for  the  people  what  they  have  not  done  for  them- 
selves. The  terms  of  the  instrument  being  clear  and  free 
from  doubt  and  having  a  well  understood  meaning  and  ap- 
plication, the  better  way  is  to  stand  upon  the  maxim  ita  lex 
scripta  est.  and  It-avc  any  su])]K)sed  defect  or  omission  to  be 
remedied  by  the  people  or  by  legislation." 

Tn  People  ex  rel.  Gilbert  v.  "Wemple.  125  N.  Y.  485,  this  prin- 
ciple was  again  applied.     There  article  0,  section  13,  of  the  Con- 
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stitiition.  I'olating-  to  term  of  Court  of  Appeals  judges  and  Su- 
preme Court  justices,  was  the  subject  of  consideration.  It  read: 
"  Tlie  otficial  terms  of  the  said  justices  and  judges  who 
sliall  be  elected  after  the  adoption  of  this  article  shall  be 
fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  But  no  person  shall  hold  the  of- 
fice of  justice  or  judge  for  any  court  longer  than  until  and 
including  the  last  day  of  December  next  after  he  shall  be 
seventy  years  of  age.  The  compensation  of  every  judge  of 
the  Court  of  Appeals,  and  of  every  justice  of  the  Supreme 
Court,  whose  term  of  office  shall  be  abridged  pursuant  to 
this  provision,  and  who  shall  have  served  as  such  judge  or 
justice  ten  years  or  more,  shall  be  continued  during  the  I'e- 
maindcr  of  the  term  for  which  he  was  elected." 

Iho  relator  was  clecled  a  Supreme  Court  justice  in  Nuveuii)or, 
18G5,  for  a  term  of  eight  years,  connnenciug  January  1,  18GG. 
In  Xoveniher.  I8T0,  lie  was  reelected  for  a  term  ending  De- 
cember, 1887.  But  in  1882  he  became  seventy  years  old  and 
accordingly  his  term  ended  on  December  31,  1882,  after  he  had 
served  seventeen  years  as  a  Supreiiie  Court  justice. 

The  question  presented  was  whether  the  ten  years'  service  re- 
ferred to  in   the  Constitution  was  to  be  ten  years  of  the  term 
abridged.     The  Attoriu'v  (u'ncral  so  contended. 
Judge  Peckliam,  hov/ever,  said: 

"If  the  term  expire  by  reasoii  of  the  running  of  the  full 
term  of  fourteen  years  before  the  judge  or  justice  reaches 
the  age  of  seventy  and  he  thereupon  goes  out  of  office,  the 
provision  of  the  Constitution  does  not  meet  his  case.  His 
term  has  not  been  abridged,  although  he  may  have  been 
twenty,  thirty,  or  even  more  years  on  the  bench,  and  he  has 
already  received  compensation  for  the  full  term  for  which  he 
was  elected.  This  only  proves  that  the  constitutional  provision 
fails  to  meet  a  deserving  case.  .  .  .  That  one  fact  is  not 
enough  to  cause  us  to  impart  words  info  the  Constitution 
which  are  not  there,  for  the  purpose  of  altering  the  meaning 
of  that  instrument  as  it  actually  reads.  It  seems  to  me  that 
even  greater  care  and  cauti(^n  should  be  used  in  adding  or 
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striking  out  words  from  a  provision  in  our  organic  law  on 
the  gTouiii]  that  it  is  nceessarv  in  order  to  obtain  the  true 
meaning  of  sueh  provisions,  than  if  such  provisions  were 
contained  in  a  statute  because  the  fundamental  law  of  the 
State  is  presumed  to  be  and  indeed  is  prepared  with  the  very 
greatest  deliberation  and  adopted  only  after  every  opportun- 
ity lias  l)een  had  by  ditfcrcnt  Legislatures  and  by  the  peciplo 
at  largo.  To  construe  the  provision  as  the  appellant  claims 
it  should  be  construed,  is  to  add  words  which  are  not  there 
now  and  which  when  then  added  alter  materially  the  mean- 
ing of  the  provision." 

In  this  connection  it  is  well  to  ponder  the  oft-quoted  Avords  of 
Chief  Justice  Bronson  in  Oakley  v.  Aspinwall,  3  X.  Y.  3()8.  and 
whieh  al>.nu  a  year  ago  1  had  occasion  to  quote  in  another  argu- 
ment before  a  part  of  this  tribunal.  They  are,  however,  so  timely 
and  pertinent  that  they  well  merit  repetition : 

"It  is  highly  probable  that  inconveniences  will  result 
from  following  the  Constitution  as  it  is  written.  But  that 
consideration  can  have  no  weight  with  me.  It  is  not  for  us, 
but  for  those  who  made  the  instrument  to  supply  its 
defects.  If  the  Legislature  or  the  courts  may  take  thai  uthce 
npon  themselves;  or  if  under  color  of  construction,  or  upon 
any  other  specious  ground,  they  may  depart  from  that  which 
is  plainly  declared,  the  people  may  well  despair  of  ever  being 
able  to  set  a  bcniidai-y  to  the  powers  of  the  Government. 
Written  constitutions  will  be  worse  than  useless.  Believing, 
as  I  do,  that  the  success  of  free  institutions  depends  on  a  rigid 
adherence  to  the  fundamental  law,  I  have  never  yielded  to 
considerations  of  expcdieney  in  expounding  it.  'J'herc  is  al- 
ways some  plausible  reason  for  the  latitudinarian  construc- 
tions which  are  resorted  to  for  the  purpose  of  acquiring 
power  —  stune  evil  to  be  avoided,  or  some  good  to  be  attained 
by  pushing  the  powers  of  the  government  beyond  their  legiti- 
mate boundary.  It  is  by  yielding  to  such  influences  that  con- 
stitutions are  gradually  undermined,  and  finally  overthrown. 
My  rule  has  ever  been  lo  follow  the  fundamental  law  as  it 
is  written,  rei-ardless  of  conse(iueuces.     If  the  law  does  not 
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work  well,  the  people  can  amend  it;  and  inconveniences  can 
be  borne  long-  enough  to  await  that  process.  But  if  the  Legis- 
lature or  the  courts  undertake  to  cure  defects  by  forced  an  I 
unnatural  constructions,  they  intlict  a  w^ound  upon  the  Con- 
stitution which  nothing  can  heal.  One  step  taken  by  the 
Legislature  or  the  judiciary  in  cnhirging  the  powers  of  the 
Government  opens  the  door  for  another,  which  will  be  sure 
to  follow ;  and  so  the  process  goes  on,  Tintil  all  respect  for  the 
fundamenlal  law  is  lost,  and  the  powers  of  the  Government 
are  just  what  those  in  authority  please  to  call  them." 

It  will  also  bo  asserted  by  the  impeachment  managers,  that  tho 
proposition  which  I  have  discussed  at  such  length  is  techiiical  in 
its  nature;  that  the  accused  shoiild  not  be  permitted  to  avoid  a 
hearing  upon  tlie  charges  that;  have  been  made  against  him,  that 
he  should  meet  those  charges  by  evidence,  and  not  by  resort  to 
constitutional  or  legal  objections  —  to  technicalities. 

This  is  not  a  novel  position  from  the  standpoint  of  history.  It 
is  as  old  as  tyranny,  as  ancient  as  lawlessness.  There  are  times 
Avhen  all  laAvs  —  even  the  Decalogue- — are  regarded  as  technical. 
Those  who  controlled  the  machinery  of  the  Star  Cluimber  in  the 
days  of  the  I'ndors ;  those  who  issued  Icttres  de  cachet  in  the  reign 
of  Louis  XV ;  Kobespierre  and  Marat,  wdien  during  the  Reign  of 
Terror  they  plied  the  guillotine;  the  autocrat  of  all  the  Russias, 
wlien  summarily  consign ijig  the  flower  of  his  people  to  the 
dungeon  and  to  Siberian  exile;  the  mobs  which  in  cur  owu  land 
have  resorted  to  lynching — all  have  been  actuated  by  a  common 
abhorrence  of  legal  procedure  according  to  established  principles, 
and  have  viewed  the  restraints  of  the  written  law  and  of  elemental 
justice  as  technicalities.  And  wo  luuc  now  in  our  day  come  to  the 
pass  when  an  appeal  to  the  supreme  law  —  the  Constitution  — 
which  enshrines  the  self-imposed  restraints  of  a  free  people,  is 
likewise  treated  as  a  technicality,  whenever  it  is  believed  that  it 
may  wrest  from  immolation  the  victim  of  partisan  fury,  or  froin 
confiscation  tho  property  of  those  against  wliom  popular  hatred 
has  been  aroused. 

That  would  be  a  sad  day  in  our  judicial  history  when  reliance 
upon  tlie  Coustitutlou  and  the  law  of  tlie  land  were  to  be  regarded 


yO  TKIAL    OF    -WILLIAM    SFLZER 

as  technical,  or  were  to  be  contcniucd  and  deemed  unAvoi'thv.  So 
long  as  our  people  may  proudly  boast  that  this  is  a  government 
of  laws  and  not  of  men,  so  long  will  its  liberties  be  preserved 
and  its  institutions  perpetuated.  But  whenever  the  time  shall 
come  when  the  ignorance  of  the  mob,  its  passions  and  its  prej- 
udices, or  when  considerations  of  mere  political  expediency,  may 
prevail  against  the  word  of  the  organic  law,  when  the  time-hon- 
ored concepts  of  "  due  process  of  law  "  and  '"  the  law  of  the  land," 
shall  be  treated  as  mere  jests,  and  become  the  objects  of  derision 
and  obloquy,  when  the  usurpation  by  one  branch  of  the  govern- 
ment of  the  powers  which  belong  to  another,  may  be  regarded 
with  equanimity,  then  the  hour  of  disintegration  will  be  at  hand, 
and  it  will  only  require  one  endowed  with  the  necessary  audacity, 
"  the  man  on  horscl)ack,"'  to  ride  rough-shod  over  the  ruins  of  the 
C'onstitutiuu,  and  that  system  of  government  which  has  made  of 
us  a  people  happy,  law-abiding  aiul  free,  will  gire  way  to  the 
hysterical  caprices  of  tyramiy  and  despotism. 

We  are  confident  that  this  tribunal  will  not  shrink  from  the 
duty  of  applying  the  Constitution  regardless  of  the  outcries  of  those 
who,  for  ulterior  reasons,  are  prepared  to  strike  it  down  if  it 
stands  in  the  way  of  the  accomplishment  of  their  selfish  purposes. 
It  is  one  of  the  glories  of  our  Court  of  Appeals,  that  it  has  hitherto 
fearlessly  closed  its  ears  to  the  discordant  ravings  of  those  who 
have  frdiii  time  to  time  demanded  that  it  do  violence  to  the  Con- 
stitution and  the  law.  in  order  that  one  whom  they  have  pre- 
judged to  destructidu  might  not  escape  their  vengeance.  It  has 
never  been  terrorized  or  coerced  liy  tlireats  or  cajoled  by  flattery 
or  influenced  by  ridicule,  or  l)v  tlie  fear  of  unpopularity,  into 
doing  an  act  of  positive  injustice,  and  the  sneer  which  regards  the 
taking  of  shelter  under  the  Constitution,  as  a  technicality,  has 
never  led  it  to  withdraw  its  protection  from  him  who  sought  that 
eitadel,  or  to  weaken  the  steadfastness  of  its  purpose  in  the  en- 
forcement of  the  law. 

AVith  all  solemnity  we  express  the  confidence  that  this  tribunal 
will  not  be  swayed  from  a  proper  and  due  regard  for  the  mandate 
of  the  Constitution,  by  the  unworthy  suggestion  that  to  do  so  is  to 
permit  a  technicality  to  triumph.  To  dismiss  the  articles  of  im- 
peachment which  have  been  presented  to  this  tribunal  for  lack  of 
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jurisdiction,  ■would  not  be  a  triumph  of  tcehnit-ality.  It  would 
be  a  vindication  of  that  sacred  instrument  to  which  we  all  owe 
fealty,  and  upon  the  security  of  which,  as  the  foundation  of  our 
political  existence,  depends  the  welfare  of  our  beloved  Com- 
monwealth. 

APPENDIX  A 

(Ac((iiiii)an,viug  Mr.  Marshall'a  arguiiicut) 

Alabama    (1901). 

Art.  4,  sec.  TO. —  Lci^islative  Department. 

"  Wlien  the  Legislature  sliall  be  convened  in  special  ses- 
sion there  shall  be  no  legislation  upon  subjects  other  tluin 
those  designated  in  the  i)roclaniation  of  the  Governor  call- 
ing such  session,  except  by  a  vote  of  two-thirds  of  each 
house.     Special  sessions  shall  be  limited  to  thirty  days." 

Arizona  (1910). 

Art.  4,  subd.  :!,  sec.  3. 

"...  The  Governor  may  call  a  special  scssi<!U 
whenever  in  his  judgment  it  is  advisable.  In  calling  such 
special  session,  the  Governor  shall  specify  the  subjects  to  bo 
considered  at  such  sessir»n,  and  at  such  session  no  laws  shall 
be  enacted  except  such  as  relate  to  the  subjects  mentioned  in 
such  call." 

Ak  KANSAS    (1874). 

Art.  t),  sec.  19.      Executive  Departments. 

"  The  Governor  may  by  proclamation,  on  extraordinary 
occasions,  convene  the  General  Assembly  at  the  seat  of 
government,  oi-  at  a  dilferent  ])hu-e.  if  that  shall  have  be- 
come since  their  last  adjournment,  dangerous  from  an  en- 
emy or  contagious  disease;  and  he  shall  specify  in  his  proc- 
lamalion  the  ])nrp(ise  fur  which  they  are  convened  and  no 
other  business  than  that  set  foi'th  therein  shall  be  trans- 
acted until  the  same  shall  have  been  disposed  of;  after 
which  they  may,  by  a  vote  of  two-thirds  of  all  the  members 
elected  to  both  houses,  entered  upon  their  journals,  remain 
in  session  not  exceeding  fifteen  davs." 
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California   (1879). 
Art.  5,  sec.  9. 

"He  (Governor)  may,  on  extraordinary  occasions,  con- 
vene the  Legislature  by  proclamation,  stating  the  purposes 
for  which  he  has  convened  it,  and  when  so  convened  it  shall 
have  no  power  to  legislate  on  any  subjects  other  than  those 
specified  in  the  proclamation,  but  may  provide  for  the  ex- 
penses of  the  session  and  other  matters  incidental  thereto." 

COLOKADO. 

Art.  4,  sec.  9. 

"  The  Governor  may,  on  extraordinary  occasions,  convene 
the  general  assembly  by  proclamation,  stating  therein  the 
purpose  for  which  it  is  assembled;  but  at  such  special  ses- 
sion no  business  shall  be  transacted  other  than  that  named 
in  the  proclamation;  he  may  by  proclamation  convene  the 
Senate  in  extraordinary  session  for  the  transaction  of  ex- 
ecutive business." 

COXXECTICUT. 

Art.  3,  sec.  2. 

"  There  shall  be  one  stated  session  of  the  General  Assem- 
bly, to  be  lioldeu  in  each  year,  alternately  at  Hartford  and 
Xev,-  Haven,  on  the  first  Wednesday  of  May  and  at  such 
other  times  as  the  General  Assembly  shall  judge  necessary; 
the  first  to  be  holden  at  Hartford;  but  the  person  adminis- 
tering the  oftlce  of  Governor,  may  on  special  emergencies 
convene  the  General  Assembly  at  either  of  said  places  at  any 
other  time,  and  in  case  of  danger  from  the  prevalence  of 
contagious  diseases,  in  either  of  said  places,  or  other  circum- 
stances, the  person  administering  the  office  of  Governor,  may 
by  proclamation  convene  said  Assembly  at  any  other  place 
in  their  state." 

Delaware  (1897). 
Art.  .'"!.  s(v.   10. 

"lie  ((Jo\ernor)  may  on  extr;u)r<lliiarv  occasions  convpuw 
the  General  Assembly  by  proclamation;  or  in  case  of  dis- 
agreement between  the  two  houses,  with  respect  to  the  time 
of  adjournment,  adjourn  them  to  such  time  as  lie  shall  think 
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proper,  not  exceeding  llirce  months.   He  shall  have  power 
to  convene  the  Senate  in  extraordinary  session  by  proclama- 
tion for  the  transaction  of  executive  business." 
Florida  (1885). 
Ai-t  4,  sec.  8. 

"  The  Governor  may,  on  cxtraord,inary  occasions,  convene 
the  Legislature  by  proclamation,  and  shall  in  his  proclama- 
tion state  the  purpose  for  which  it  is  to  be  convened,  and  the 
Legislature  when  organized  shall  transact  no  legislative  busi- 
ness other  than  that  for  which  it  is  specially  convened,  or  such 
other  legislative  business  as  the  Governor  may  call  to  its 
attention  while  in  session,  except  by  a  two-thirds  vote  of 
each  house." 
Gkokgia  (1877). 

Art.  5,  sec.  1,  par.  13. 

'*  .  .  .  He  (Governor)  shall  have  power  to  convoke 
the  General  Assembly  on  extraordinary  occasions,  but  no 
law  shall  be  enacted  at  called  sessious  of  the  General  As- 
sembly except  such  as  shall  relate  to  the  object  stated  in  his 
proclamation  convening  them." 
Idaho  (1889). 
Art.  4,  see.  9. 

"  The  Governor  may  on  extraordinary  occasions,  convene 
the  Legislature  by  proclanuition,  stating  the  purposes  for 
which  he  has  convened  it,  but  when  so  convened  it  shall  have 
no  power  to  legislate  on  any  subjects  other  than  those 
spcciiied  in  the  proclamation;  but  may  provide  for  expenses 
of  the  session  and  other  matters  incidental  thereto.  He  may 
also,  by  proclamation,  convene  the  Senate  in  extraordinary 
session  for  the  transaction  of  executive  business." 
Illinois  (1870). 
Art.  5,  sec.  8. 

*'  The  Governor  may,  on  extraordinary  occasions,  convene 
the  General  Assembly,  by  proclamation,  stating  therein  the 
purpose  for  which  they  are  convened,  and  the  General  As- 
sembly shall  enter  upon  no  business  except  that  for  which 
they  are  convened." 
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Indiana  (1851). 
Art.  4.  sec.  9. 

But  if,  in  the  opinion  of  the  Governor,  the  pnlv 
lic  welfai-c  shall  require  it.  he  may,  at  any  time,  by  procla- 
mation, call  a  special  session." 
Iowa  (18.57). 
Art.  4,  sec.  11. 

"He    (Governor)    may.   on   extraordinary   occasions,   con- 
vene the  General  Assenihly.  l)y  proclamation,  and  shall  state 
to  both  houses  when  assembled,  the  purpose  for  which  they 
shall  have  been  convened." 
Kansas  (1859). 
Art.  1,  sec.  5. 

"He  (Governor)  may.  on  extraordinary  occasions,  con- 
vene the  Legislature  h\  proclamation,  and  shall  at  the  com- 
mencement of  every  session,  communicate  in  writing  such 
information  as  he  may  possess,  in  reference  to  the  condition 
of  the  state,  and  reconnnend  such  measures  as  he  may  deem 
expedient." 

Kknttcky  (1890). 
Sec.  80. 

He  f Governor)  may.  on  extraordiimry  occasions,  con- 
vene the  General  Assembly  at  the  seat  of  government,  or  at 
a  diifereut  i)lace  of  (if)  that  should  have  become  dangerous 
from  an  enemy  or  from  contagious  diseases.  .  .  .  Wlien 
he  shall  convene  the  General  Assembly  it  shall  be  by  procla- 
mation, stating  the  subjects  to  be  considered,  and  no  others 
shall  be  considered." 
Louisiana  (1898). 
Art.  7."). 

"  He  (Governor)  shall  take  care  that  the  laws  are  faith- 
lully  executed,  and  hv  may  on  extraordiuary  occasions,  con- 
vene the  General  Assemljly  at  the  seat  of  government,  or, 
if  that  should  have  become  dangerous  from  an  enemy  or  from 
an  epidemic,  at  a  ditVcrent  place.  The  power  to  legislate 
shall  be  limitf<l  to  the  objects  specially  enumerated  in  the 
proclamation  convening  such  extraordinary  session:   tlien  in 
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the  Governor  sliall  also  limit  the  time  such  session  may  con- 
tinue; provided  it  shall  not  exceed  thirty  days.  Any  legis- 
lative action  had  after  the  time  so  limited,  or  as  to  objects 
not  emimerated  in  said  proclamation  shall  be  null  and  void." 

Maryland   (1807). 
Art.  2,  sec.  16. 

"  The  Governor  shall  convene  the  Legislature  or  the  Senate 
alone,  on  extraordinai-y  sessions;  and  whenever  the  presence 
of  an  enemy  or  from  any  other  cause  the  seat  of  govern- 
ment shall  become  an  unsafe  place  for  the  meeting  of  the 
Legislature,  he  may  direct  their  sessions  to  be  held  at  some 
other  convenient  place." 

Maine  (1819). 
Art.  5,  sec.  13. 

'•  He  (Governor)  may  on  extraordinary  occasions  convene 
the  Legislature;  and  in  case  of  disagreement  between  the 
two  houses  with  respect  to  the  time  of  adjournment,  adjourn 
them  to  such  time  as  he  shall  think  proper,  not  beyond  the 
day  of  the  next  annual  meeting;  and  if  since  the  last  ad- 
journment, the  place  where  the  Legislature  were  next  to  con- 
vene shall  have  become  dangerous  from  an  enemy  or  con- 
tagious sickness,  may  direct  the  session  to  be  held  at  some 
other  convenient  place  within  the  state." 

Massacutsetts. 

Chap.  2,  sec.  1,  art.  4. 

"  The  Governor,  with  advice  of  counsel,  shall  have  full 
power  and  authority  during  the  session  of  the  general  court 
(Legislature)  to  adjourn  or  prorogue  the  same  to  any  time 
the  two  houses  shall  desire,  and  to  dissolve  the  same  on  the 
day  next  preceding,  the  last  Wednesday  in  ^fay;  and,  in 
recess  of  the  said  court,  to  prorogue  the  same  from  time  to 
time,  not  exceeding  ninety  days  in  any  one  recess;  and  to 
call  it  together  sooner  than  the  time  to  which  it  may  be 
adjourned  or  prorogued,  if  the  welfare  of  the  commonwealth 
shall  require  the  same;  and  in  case  of  any  infectious  dis- 
temper prevailing  in  the  place  where  the  said  court  is  next 
at  any  time  to  convene,  or  any  other  cause  happening  whereby 
danger  mav  arise  to  the  health  or  lives  of  the  members  from 
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tlicir   nttcinhnicc.    lio   iiuiv    dii-cct    the   session   to  he  hehl   at 
some  otlier.   the  most  convenient  ph^ee  within  the  state." 

Michigan   (1850j. 
Art.  5,  sec.  7. 

''  He  (Governor)  may  convene  the  Leglshiture  on  extra- 
ordinary occasions." 

!^^IX^•I•:soTA   ( 1  ^.'.7). 
x\rt.  5,  sec.  4. 

"...  He  (Tiovernor")  may  on  extraordinary  occa- 
sions convene  l>oth  houses  of  the  Legishiture." 

Mississippi   (1890). 
Art.  5,  sec.  121. 

'■  The  Governor  shall  have  power  to  convene  the  Legis- 
lature in  extraordinary  session  whenever  in  his  judgment 
the  pul»lic  interest  requires  it.  Should  the  Governor  deem 
it  necessary  to  convene  the  Legislature,  he  shall  do  so  hy 
public  proclamation,  in  which  he  shall  state  the  subject  and 
matters  to  be  considered  by  the  Legislature  when  so  convened, 
and  the  Legishiture  when  so  convened  as  aforesaid,  shall  have 
no  power  to  consider  or  act  upon  subjects  or  matters  other 
than  those  designated  in  the  proclamation  of  the  Governor, 
nor,  by  which  the  session  is  called,  except  impeachments 
and  examination  into  the  accounts  of  state  officers.  The 
Legislature  when  so  convened  may  also  act  on  and  consider 
such  other  matters  as  the  Governor  may  in  writing  submit 
to  them  while  in  session.     ,     .     ," 

Missouri  (18G5). 
Art.  5,  sec.  0. 

^'  The  Governor  shall,  from  time  to  time,  give  to  the  Gen- 
eral Assembly  information  relative  to  the  state  of  the  gov- 
ernment, and  shall  recommend  to  its  consideration  such 
measures  as  he  shall  deem  necessary  and  expedient.  On 
extraordinary  occasions  he  may  convene  the  General  Assem- 
bly by  proclamation,  wherein  he  shall  state  specifically  each 
matter  concerning  which  the  action  of  that  body  is  deemed 
necessary. 
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:^r()XTAXA    (ISSO). 

Art.  7,  see.  2. 

"  Ho  (Crovernor)  may  on  extraordinarv  occasions  convene 
the  l.egislatnre  by  proclamation,  stating  the  purposes  for 
which  it  is  convened,  but  when  so  convened  it  shall  have  no 
power  to  legislate  on  any  subject  other  than  those  specified 
in  the  proclamation  or  which  may  be  recommended  by  tlie 
Governor,  bnt  may  provide  for  the  expenses  of  the  sessions 
and  matters  incidental  thereto." 

Nebraska  (1875). 
Art.  W,  sec.  8. 

"  The  Governor  may,  on  extraordinary  occasions,  convene 
the  Legislature  by  proclamation,  stating  therein  the  purpose 
for  which  they  are  convened,  and  the  Legislature  shall  enter 
upon  no  business  except  that  for  which  they  were  called 
together." 
As  amended  to  1910,  art.  5,  sec.  9. 

IS^EVADA    (1864). 

'■  The  Governor  may,  on  extraordinary  occasions,  convene 
the  Legislature  by  proclamation  and  shall  state  to  both  houses 
when  organized,  the  purpose  for  which  they  have  been  con- 
vened and  the  Legislature  shall  transact  no  legislative  busi- 
ness except  that  for  which  they  were  especially  convened,  or 
such  other  legislative  business  as  the  Governor  may  bring  to 
the  attention  of  the  Legislature  Avhile  in  session." 

New  HAMPsnirvE  (1902). 
Part  second,  art.  49. 

"  The  Governor  with  advice  of  counsel,  shall  have  full 
power  and  authority,  in  recess  of  the  general  court,  to 
prorogiie  the  same  from  time  to  time,  not  exceeding  ninety 
days  in  any  one  recess  of  said  court,  and  during  the  sessions 
of  said  court  to  adjourn  or  prorogue  it  to  any  time  the  two 
houses  may  desire;  and  to  call  it  together  sooner  than  the 
time  to  which  it  may  be  adjourned  or  prorogued;  if  the  wel- 
fare of  the  state  should  rt^quire  the  same." 
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Xkw  Jersey  (1807). 
Art.  W,  sec.  0. 

"     .     .     .     Tie  (Governor)   slinll  have  power  to  convene 
tlie  T.cgislature,  or  the  Senate  ajnne,  whenever  iu  his  opinion 
])nlilic  necessity  requires  it.     .     .     ." 
New  Mexico   (1010). 
Sec.  32.  Special  Sessions. 

"  Special  sessions  of  the  Leaishihire  niav  he  called  hy  the 
Governor,  Init  no  hnsinoss  shall  lie  transacted  except  such  as 
relates  to  the  hnsiness  sped  tied  in  the  pruclaniatiou." 

XORTII   (UrOEIXA. 

Art.  3,  sec.  9. 

"  The  Governor  shall  have  power  on  extraordinary  oc- 
casions, hy  and  with  the  advice  oi  the  ('(inncil  of  State,  to 
convene  the  General  Assenihly  in  extra  session  hy  his  procla- 
mation, stating  therein  the  purpose  or  purposes  for  which 
they  are  thus  convened." 
XoRTH  Dakota. 
Art.  8,  sec  75. 

"...  He  (Governor)  shall  h;r\-e  power  to  convene 
the      Legislative     Assenihly     on     extraurdinary     occasions. 

Art.  2,  sec.  50. 

"  Xo  regular  session  of  the  Legislative  Assenihly  shall  ex- 
ceed sixty  days  except  in  the  case  of  inipeachinent,  hut  tlie 
first  session  of  the   Legislative  Assenihly  may  continue  for 
a  period  of  one  hundred  and  twenty  days." 
Ohio  (1910). 
Art.  2,  sec.  9. 

"He  (Governor)  may  on  extraordinary  occasions,  convene 
the   General  Asseinlily  hy   proclamation,   and  shall  state  to 
them,  when  assemhled,  the  purposes  for  which  they  shall  have 
been  convened." 
Oklahoma  (1907). 
Art.  6,  sec.  — . 

"■  The  Governor  shall  have  power  to  convene  the  Legis- 
lature or  the  Senate  onlv,   on  extraordinarv  occasions.     At 
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extraordinary  sessions  no  subject  shall  be  acted  upon  except 
such  as  the  Governor  may  recommend  for  consideration." 
Oregon  (1892). 
Art.  5.  sec.  12. 

^'  He  (Governor)  may  on  extraordinary  occasions  convene 
the  Legislative  Assembly  by  proclamation,  and  shall  state 
to  both  houses  when  assembled,  the  purpose  for  which  they 
shall  have  been  convened." 

PeXK.S  YLVATs'  lA. 

Art.  4,  sec.  12. 

"  He  (Governor)  may  on  extraordinary  occasions  convene 
the  General  Assembly,  and  in  case  of  disagreement  between 
the  two  houses  with  respect  to  the  time  of  adjournment,  ad- 
journ them  to  such  time  as  he  shall  think  proper,  not  exceed- 
ing four  months.  He  shall  have  power  to  convene  the  Senate 
in  extraordinary  session  by  proclamation  for  the  transaction 
of  executive  business." 
Art.  r>,  sec.  25. 

''  When  the  General  Assembly  shall  be  convened  in  special 
session,  there  shall  be  no  legislation  upon  subjects  other  than 
those  designated  in  the  proclamation  of  the  Governor  calling 
such  session." 
SorTii  Dakota  (1880). 
Art.  4,  sec.  4. 

"...     He   (G()\-ernor)   shall  have  power  to  convene 
the  Legi,'?lature  on  extraordinary  occasions.     .     .     ."     (No. 
limitation  on  power). 
KlIOI.E  ISLAXD   (1842). 
Art.  7,  sec.  7. 

"  He  (Governor)  may  on  extraordinary  occasions,  convene 
the  General  Assembly  at  any  town  or  city  in  this  state,  at 
any   time  not  provided   l)y    law.     .     ,     ."      (Xo   restriction 
on  powers.) 
South  Cauolixa  (1875). 
Art.  4,  sec.  10. 

"  He  (Governor)  may  on  extraordinary  occasions  convene 
the  General  Assemldy  in  extra  session.  ,  ,  ."  (Xo 
limitation  on  powers.) 


90  trial  of  william  sulzer 

Tennessee  (1870). 

"  He  (Governor  j  iiiay,  ou  extraordinary  occasions,  con- 
vene the  General  Assembly  by  proclamation  in  which  he  shall 
state  specifically  the  purposes  for  which  they  are  to  convene, 
but  they  shall  enter  on  no  leiiislative  business  except  that 
for  which  they  w-ere  specifically  called  together." 

Texas  ( 187(5 )• 
Art.  4,  sec.  8. 

"  The  Governor  may  on  extraordinary  occasions,  convene 
the  Legislature  at  the  seat  of  government,  or  at  a  difterent 
place  in  case  that  place  should  l)e  in  possession  of  the  public 
enemy  or  in  case  of  the  prevalence  of  disease  thereat.  His 
proclamation  should  state  specifically  the  purpose  for  which 
the  Legislature  is  convened."' 

Utah  (1895). 
Art.  7,  sec.  6. 

"  On  cxtraordiiiary  occasions  the  Governor  may  convene 
the  Legislature  by  prGclaniatitn.  in  which  shall  l>e  stated  the 
l»inpose  for  which  the  Legislature  is  to  be  convened,  and  it 
shall  transact  no  legislative  business  except  that  for  which 
it  was  especially  convened,  or  such  other  legislative  business 
as  the  Governor  may  call  to  its  attention  while  in  session." 

Veumoxt. 

Chap.  2,  sec.  11. 

"...  and  they  (Governor  and  Lieutenant  Gover- 
nor) shall  have  power  to  call  together  the  General  Assembly 
when  necessary,  before  the  day  to  which  they  shall  stand 
adjourned." 
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Virginia  (1002). 
lArt,  5,  set'.  77. 

''  .  .  .  and  (Governor)  the  General  AssemWy  on 
application  of  t\v<:-lliir(l,-  of  llie  members  of  both  houses 
thereof  or  \\hen,  in  his  opinion,  the  interests  of  the  state 
require  it." 

Wa.siiinutox  (ISO!)).' 
Art.  3,  sec.  7. 

"He  (Governor)  may  un  extraordinary  occasions,  con- 
vene the  Legislature  by  prddamation  in  which  shall  be 
stated  the  purposes  for  which  the  Legislature  is  convened." 

West  Viegixia  (1872). 
Art.  7,  sec.  7. 

"  The  Governor  may  on  extraordinary  oi-casions,  convene 
at  his  own  instance,  the  Legislature ;  but  when  so  convened 
it  shall  enter  upon  no  business  except  that  stated  in  the 
proclamation  bj  which  it  was  called  together." 

Wiscoxsix. 

Art.  4,  sec.  11  of  Amendments  1881. 

''  The  Legislature  shall  meet  at  the  seat  uf  government  at 
such  tinu's  as  shall  be  provided  by  law  once  in  two  years 
and  no  oftener.  unless  convened  liy  (loveriior  in  special  ses- 
sion and  whenever  so  convened,  no  business  shall  be  trans- 
acted, except  as  shaH  be  necessary  to  accoinj>lisli  the  special 
purposes  for  whii-h  ir  v.-as  convened." 

Wyomi.ng  ( 1881)). 
Art.  4,  sec.  4. 

"...  lie  (Gdverntir)  shall  have  power  to  convene 
the  Lciiislature  on  extraordinarv  occasions.     .     .     ." 


[-5] 


Reply  to  Argument  for  Impeachment  Managers  as  to  Jurisdiction. 


Mr.  Marsha]]. —  :\Iay  ir  i)]c>asc  tlie  Court:  I  shall  make  only  a 
few  discursive  remarks  in  rej^ly  to  some  of  the  arguments  pre- 
sented by  our  opponents. 

It  is  claimed  that  the  Legislature  has  absolute  power.  'Sow, 
that  certainly  cannot  be  true.  There  are  limitati<ais  and  restric- 
tions in  the  CVmstitution  upon  the  power  of  the  Legislature.  The 
legislative  power  is  vested  in  the  Senate  and  Assembly,  but  that 
power  can  be  exercised  only  when  the  Legislature,  the  two  houses, 
come  together,  and  subject  to  tlie  numerous  limitations  and  con- 
ditions which  are  contained  in  the  Constitution.  It  can  legislate 
at  an  extraordinary  session  only  when  the  Governor  recommends 
legislation  on  designated  sul)jects.  and  tlicn  only  on  the  subjects 
designated.  So  that  the  contenticm  of  our  friends  is  too  broad  and 
loses  sight  entirely  of  the  express  terms  of  the  Constitution. 

It  is  further  argued  that  the  Constitution  provides  that  the 
Assembly  shall  haA-e  the  power  of  impeachment,  and  that  is 
asserted  to  be  a  broad  plenary  power.  The  difficulty  wirh  this 
argument  is  that  it  overlooks  the  fact  that  the  clause  quoted  is 
one  clause  out  of  nnniy  which  relate  to  the  subject,  and  wo  must 
read  together  all  the  pertinent  clauses. 

The  Assembly  has  the  power  of  impeachment,  but  the  Assembly 
has  that  power  only  provided  it  complies  with  the  other  pro- 
visions of  the  Constitution.  The  Constitution  should  be  read 
as  though  in  one  clause  it  provided  that  the  As'^cuibly  has  tlio 
poAver  at  any  regular  session  to  impeach,  but  tliat  at  extraordinary 
sessions  the  subject  of  impeachment  shall  not  be  acted  upon  except 
Avhen  it  is  called  to  the  attention  of  the  Assembly  by  the  Governor 
wilh   a    reconunendation   by  liiui   that   action   be   taken. 

Very  frankly  Senator  Th-ackett  says,  and  I  honor  him  for  his 
frankness,  tliat  logically  his  jxisitiou  is,  that  the  Assend)ly,  hav- 
ing the  power  to  im}>eacli.  can  convene  itself  for  the  purpose 
of  exercising  that  power.  If  the  Assembly  has  the  power  of 
convening  itself,  then  that  T*andora  box  of  evils,  which  I  have 
tried    to   describe    in    my    main    argument,    is   opened.      Foi-.    in 

['.)■>  \ 
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such  a  ease  where  is  the  limit  to  he  iixed  ^  Wliat  will  he  thei 
consequence  of  a  recognition  of  the  proposition  that  a  self-con- 
vened Assenihly  may  perform  so  tremendous  an  act  as  that  of 
impeachment,  without  rcuulation  of  any  kind,  without  notice, 
without  regard  as  to  how  the  asscmhlymen  are  to  he  l)rought  to- 
gether, or  who  is  to  bring  them  together?  All  such  action  would 
he  in  contravention  of  the  history  of  parliamentary  bodies  aiid 
their  uniform  practice  since  parliamentary  bodies  began. 

I  again  call  attention  to  the  provision  of  the  Alabama  (Con- 
stitution which  sought  to  deal  with  this  very  subject  and  which 
made  adequate  provisiim  for  just  such  a  contingency  as  that  which 
has  now  arisen.  The  absence  of  a  similar  provision  in  our 
Constitution  is  the  sti-ongest  possible  argument  in  favor  of  our 
contention. 

Judge  Parker  says  that  when  there  is  a  grant  of  power  there 
go  with  it  all  the  lesser  powers  to  make  the  greater  power  effect- 
ual, and  lie  argues  therefrom  that  the  power  of  impeachment 
having  been  conferred,  may  be  exercised  at  any  time  and  in 
any  place  l^y  the  Assembly.  The  difficulty  with  the  argument  is 
that  it  overlooks  the  qualification  which  has  been  imposed  upon 
its  underlying  proposition  almost  since  its  first  formulation  of 
as  a  principle,  namely,  that  if  a  power  is  granted  and  a  specific 
method  is  provided  for  the  exercise  of  that  power,  or  limitations 
are  placed  upon  its  exercise,  those  limitations  and  methods  of 
exercising  it  are  exclusive  and  the  implication  of  any  powers 
different  from  those  expressed,  is  net  warranted  because  the  ex- 
pressed powers  necessarily  must  control.  Thei-e  can  be  no  impli- 
cation as  against  an  express  provision. 

Judge  Parker  also  gave  a  long  illustration  to  prove  how  impor- 
tant it  is  that  this  power  of  impeachment  shall  he  exercisa])le 
at  all  times,  at  any  hour.  He  showed  that  $r)0,000,000  had  been 
devoted  by  the  State  to  the  highway  fund,  and  he  assei'ted  that  it 
would  be  possible  for  contractors  in  conjunction  with  public 
officials  to  loot  the  State  and  rob  it  of  that  fund  ;  and  that  there^ 
fore  the  right  of  the  Assembly  to  impeach  at  a  self-convened  ses- 
sion should  exist,  in  order  to  prevent  such  a  catastrophe.  Has 
the  possibility  occurred  to  my  friend  that  the  power  of  impeach- 
ment might  be  exercised  by  a  self-convened  Assembly  for  the 
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very  purpose  of  ciiaMiiiii-  these  looters,  frau.lulent  contractors 
and  dishonest  olllcials  to  carry  out  tlieir  unlawful  purposes  by 
impeaching'  an  honest  Governor  who  stands  as  an  obstacle  in  their 
path,  in  order  that  thev  may  without  hindrance  plunge  their 
hands  deep  into  the  public  treasury  ?  It  has  been  charged  that 
there  has  been  an  impeachment  of  that  kind  in  this  State,  for 
the  very  purpose  of  aiding  the  consummation  of  such  a  purpose. 
It  IS  said,  suppose  the  Governor  is  guilty  of  treason  between 
two  legishitive  sessions,  what  can  be  done  tlien  ^  The  answer  is 
a  very  simple  one.  If  he  shouhl  lead  the  miliria  of  this  State 
against  Massachusetts,  as  has  been  suggested;  if  he  should  try 
to  seize  the  Supreme  Court  of  the  State — those  would  be  trea- 
sonable acts  — all  that  any  cirizen  would  have  to  do  would  be  to 
go  to  the  district  attorney  of  Albany  county,  and  call  his  attention 
to  section  2;]80  of  the  Penal  Law,  and  the  olfending  Governor 
would  be  at  once  placed  where  he  belongs.  He  would  bo  indicted, 
prosecuted,  and  proceeded  against  under  the  Penal  Law  of  the 
State. 

]\rr.     Prackett. — ^fay    T    have    permission    to    ask    a    single 
question  i 

The  President. —  You  will  luive  to  ask  that  privilege  of  your 
opponent. 

Mr.  Brackett. — With  the  consent  of  counsel. 

]\rr.  ^Marshall. — I   will  jx-rmit  any  question  counsel  desires. 

Mr.  Brackett. — Suppose  he  pleaded  guilty  to  a  charge  and 
then  pardoned  himself.      What  happens^ 

]\Ir.  Marshall. — He  cuiiKl  not  pardon  himself. 

Mr.  V>ViU■kon.—^\hy  not? 

jMr.  .Marshall. —  Having  pleaded  guilty  to  the  charge,  he  would 
thereupon  stand  convicted,  and  conviction,  ipso  facto,  removes  him 
from  office.  I>esides,  if  the  counsel  is  familiar  with  the  Gonsri- 
tution,  he  would  know —  I  have  read  it  to  him  this  afternoon,  but 
perhaps  he  did  not  listen  to  my  argument — that  there  cannot  be 
a  pardon  for  treason. 
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]\rr.  Brackett. — A  lesser  eriuic  than  treason. 
Mr.  j\larsliail. — You  are  answered,  aren't  you? 
Mr.   Ih-ackett. — No. 

Mr.  j^larsliall. — Nor  could  he  pardon  himself  for  any  crime,  as 
I  have  already  shown  by  reference  to  tlie  constitutional  provisions 
defining  the  pardoning  power. 

Opposing'  counsel  further  say  that  this  constitutional  provision 
declaring  that  no  subject  may  be  acted  upon  except  such  as  is 
recommended  by  the  Governor,  refers  to  legislative  acts.  I  would 
like  to  know  where  my  friends  get  that  idea.  When  the  Constitu- 
tion declares  that  no  subject  shall  be  acted  upon,  that,  according  to 
my  miderstanding,  includes  legislative,  judicial,  executive  acts,  acts 
of  every  character.  If  my  friends  were  correct,  how  in  the  world 
would  they  phrase  such  a  provision  if  they  desired  to  exclude  from 
it  all  acts  including  other  than  legislative  acts  ?  How  could  the 
Constitution  have  l^een  framed  to  have  excluded  impeachment  if 
it  was  necessary  to  do  that  in  order  to  make  it  one  of  the  subjects 
which  could  not  be  acted  upon  ?  Apparently  they  say  that  it  must 
be  shown  affirmatively  what  subjects  shall  not  be  acted  upon. 
According  to  their  contention,  our  Constitution  woidd  soon  grow 
into  the  dimensions  of  a  Throop  code.  It  would  be  converted  into 
a  catalog  of  the  various  sul>jects  which  are  or  are  not  to  be  con- 
sidered at  an  extraordinary  session.  It  would  then  read:  ''At  an 
extraordinary  session  no  subject  shall  be  acted  upon,  including 
matters  of  legislation,  appointments,  elections,  impeachments,  and 
judicial  action  of  every  kind."  I  am  confident  that  my  friends 
would  not  thus  phrase  the  Constitution.  I  do  not  believe  that  if 
they  were  members  of  a  constitutional  convention,  they  would  do 
otherwise  than  to  use  the  very  words  now  contained  in  our  Con- 
stitution, namely,  '"  no  subject  shall  be  acted  upon,"  since  they 
include  all  the  subjects  to  which  we  have  referred. 

But,  they  ask,  what  is  the  reason  foT  this  provision  as  I  have 
construed  it?  The  reason  is  very  clear,  as  the  authorities  show. 
An  impeachment  is  a  lengthy  proceeding.  The  preliminaries 
should  be  carefully  considered.  Thought  takes  time.  The 
purpose  of  the  Constitution  makers  was  that  the  State  should 
not  be  distracted  by  having  special  sessions  of  long  duration, 
which    would    involve   great    expense   to   the    State,    and   w^^uld 
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l>e  apt  t()  arouse  liitrcnu-vs  aiid  ciintiict  aiiMn^'  our  citizens, 
TlieretVire.  it  was  verv  wisely  considereil  tliat  it  is  only  nnder  the 
most  exceptional  circumstances  that  an  extraordinary  session 
should  be  called,  and  the  sole  judge  as  to  the  desirability  or 
propriety  of  such  a  session  is  the  Governor.  That  power  rests  in 
liini  alone.  But  my  friends  say  rhat  that  power  also  rests  in  the 
Assembly  because  in  a  case  of  impeachment  its  members  may 
call  themselves  together  at  any  time.  There  is  no  warrant  in  the 
Constitution  for  such  a  contentiiai.  They  say  the  Legislature  is 
to  be  called  together.  That  means  both  houses.  But  what  about 
the  Senate  being  called  alone  ^  What  subjects  can  it  act  upon  ^ 
It  certainly  cannot  deal  with  legislative  subjects.  It  necessarily 
is  confined  to  dealing  witli  matters  rif  appointment,  if  it  is  called 
alone  in  extraordinary  session.  That  is  a  perfect  demonstration 
of  the  fact  that  the  provision  of  the  Constitution  that  we  are  now 
dealing  with  is  not  limited  to  legislative  subjects,  but  is  a  broad 
liiiiikiiion  of  power  whicli  deals  not  on]\-  with  matters  of  legis- 
lation but  with  all  subjects  which  can  come  before  the  Legisla- 
ture or  either  of  its  houses.  In  dealing  with  this  subject.  I 
desire  to  add  to  my  argument  this  statement: 

The  establishe<l  rtde  of  construction,  that  where  the  means  by 
which  a  power  granted  shall  be  exercised  are  specified,  no  oiher 
or  ditl'erent  means  for  the  exercise  of  such  power  can  be  applied, 
even  though  considered  more  convenient  or  eft'eclive,  tluin  the 
means  given,  if  given  effect,  necessarily  confines  the  sessions  of 
Senate  and  Assembly  to  the  times  enumerated  in  the  Constitution. 

It  may  be  argued,  however,  that  the  Assembly  and  the  Senate 
wh(  n  proceeding  upon  an  impeachment  before  trial  do  not  act 
as  the  Legislature  for  the  reason  that  a  legislative  function  is  not 
being  performed. 

Assuming  that  an  impeaclinient  is  a  judicial  and  not  a  legis- 
lative act,  the  contention  that  the  Assend)ly  and  Senate  are  not 
tlio  Legislature  when  proceeding  upon  an  impeachment  is  ecjuiva- 
Icnt  to  saving  tliat  when  the  Semite  and  Assembly  are  exercising 
a  judicial  function,  or  a  function  not  Icfiislative.  they  aren<>  longer 
to  be  called  "  The  Legislature."  but  are  then  converted  into  bodies 
of  a  new  and  distinct  character.  In  other  words  this  involves  the 
assertion  of  tlie  incongruity  that  at  times  the  Senate  and  A.-scm- 
blv  are  not  "'  the  Leiiislature." 
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This  confusion  of  terms  has  arisen  because  the  name  which  the 
framers  of  the  Constitution  applied  to  the  two  houses  is  descrip- 
tive of  one  class  of  functions  exercised  bv  them.  'J'he  term 
'•  Legislature  "  is  a  convenient  and  arbitrary  name  applied  to 
the  Senate  and  Assembly,  the  same  as  the  name  ''  Parliament  " 
is  ap[)lied  to  the  king,  the  House  of  Lords  and  the  House  of 
Commons,  or  the  name  "  Congress  "  to  the  Senate  and  House  of 
Representatives. 

The  Senate  and  Assembly,  at  all  times,  are  the  Legislature  of 
the  State  of  Xew  York  and  each  house  is  a  part  of  the  Legislature 
of  the  State  without  regard  to  the  functions  performed.  So 
that  in  this  case  the  very  learned  argument  of  Judge  Parker 
would  fall  to  the  ground  if  it  happened  that  in  our  Constitution 
the  Legislature  were  termed  the  Congress  or  were  called  Parlia- 
ment or  were  given  some  other  name  than  the  Legislature.  This 
word  '*  Legislature  "'  is  merely  an  arbitrary  name  given  to  the  two 
houses  and  is  not  intended  to  confound  the  meaning  of  this  pro- 
vision in  section  4  of  article  4  of  the  Constitution  which  deals 
with  the  powers  which  may  be  exercised  at  an  extraordinary 
session. 

Our  opponents  also  say  that  if  our  contention  is  correct,  the 
Assembly  could  not  at  an  extraordinary  session  elect  a  new 
speaker  or  a  new  clerk  if  those  chosen  at  the  regular  session 
should  die,  nor  appoint  new  committees.  That  of  course  is  not 
a  fair  statement  of  our  position.  We  have  never  made  any  such 
claim  and  never  would  indulge  in  such  a  contention.  When  the 
Legislature  is  in  session  the  Assembly  has  the  right  to  elect  its 
own  officers,  whether  it  be  convened  in  extraordinary  session  or 
at  a  regular  session.  The  several  houses  must  have  officers. 
The  provision  of  the  Constitution  does  not  deal  with  the  mere 
internal  government  of  these  houses  or  with  regard  to  the  manner 
in  which  they  shall  respectively  proceed.  Xobody  would  claim 
that.  Therefore  all  the  learning  Avhich  my  friends  have  lavished 
to  establish  wliat  we  have  not  denied  is  entirely  unnecessary 
because  we  concede  their  proposition. 

They  say  the  Assembly  may  come  together  at  any  time  and 
impeach,  and  that  all  it  has  to  do  is  to  present  the  articles  of  im- 
peachment to  the  President  of  the  Senate.    I  do  not  read  the  Con- 
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stitiition  the  wav  my  iVicnds  read  it  when  they  say  that  the  artiek'6 
can  he  delivered  to  the  President  at  any  time.  The  President  of 
tlie  Senate  is  snch  when  the  Senate  is  in  sessinn  and  then  only. 
Those  words  are  not  nsed  as  descriptio  personae,  as  referring  to 
the  partienlar  individnal  who  happens  to  hold  that  office  at  a 
given  time;  my  friend  eertainly  wonld  not  so  contend.  Of 
conrse  articles  of  impeachment  conld  not  he  presented  to  the 
President  of  the  Senate  on  1-lth  street  in  the  city  of  Xew  York 
or  at  the  Throne  Room  at  Delmonieo's  in  that  city  and  thereby 
constitute  an  impeachment. 

]\rr.  Prackett. —  Or  at  the  Pepiihlican  Cluh.  either. 

The  President. —  Gentlemen,  I  do  not  lind  a  direct  provision 
in  the  Constitution  — 

]\lr.  Prackett.— It  is  in  the  Code. 

The  President. — There  is  no  provision  that  I  find  in  the  Con- 

stitutidu. 

^Iv.  ^Marshall. — T  agree  with  yon. 

The  President. — There  is  no  use  in  discussing  the  question 
when  there  is  no  such  provision  in  tlie  Constitution. 

]\Ir.  ]\farsha]l. — It  means  ihat  they  must  be  presented  to  the 
Senate.  That  is  the  contention  which  I  make.  They  cannot  be 
presented  to  an  individual.  Se<*tion  lo  of  article  6  uses  the 
phrase  '*  after  articles  of  impeachment  .  .  .  shall  have  been 
preferred  to  the  Semite." 

The  counsel  has  also  said  that  we  cannot  attack  the  manner 
in  which  this  impeachment  was  voted;  that  we  cannot  go  into  the 
question  whether  notice  was  given  to  the  members  of  the  Assem- 
])ly  of  the  meeting.  Why.  his  answer  is,  the  journal  shows  that 
a  vote  iif  a  majority  of  the  Ass(Mnl»ly  was  given  in  favor  of  this 
impeaclimcut.  and  the  jdurnal  is  conclusive  and  Ave  cannot  go 
l)ack  ol'  tlie  joni'iKil.  Does  my  friend  mean  to  say  that  the 
journal  of  ih.c  Assein1)ly  is  one  thing  v.'hen  it  relates  to  legislative 
matters  and  another  thing  when  it  relates  to  nuitters  of  impeach- 
ment?     Does   he  mean    to   ariiue   that   this   is  not  an   Assembly 
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j'lid  it  (Iocs  not  act  in  a  legislative  capacity  when  it  impeaches 
and  yet  the  jonrnal  which  isi  the  jonrnal  of  a  legishitivc  hody,  is 
conchisivc  upon  this  so-called  judicial  act  ^  I  think  ho  is  getting 
confused  in  his  conceptions  as  to  the  nature  of  this  hody.  My 
contcntinn  is  that  this  is  the  hody  called  the  Assemhly,  a  part 
of  the  Legislature,  that  possihly  journals  may  lie  conclusive  in 
regard  to  those  matters,  possihly  they  may  not;  certainly  if  it  is 
merely  a  judicial  act,  speaking  again  technically,  since  he  uses 
the  phrase  in  its  technii-al  sense,  our  contention  then  is  that  we 
are  entitled  to  prove  that  no  notice  was  given. 

But  if  his  contention  is  (•orre;'t,  that  the  journal  is  conclusive, 
then  ho  must  recognize  this  as  heing  a  legislative  act  under  all 
circumstances  and  under  all  conditions. 

He  has  also  cited  the  (  pini(  n  of  dudgc  Tvapallo  in  People  v. 
Keeler,  !)9  !N^ow  York  4r;;j.  T  do  not  read  the  opinion  as  consti- 
tuting a  declaration  on  the  part  of  that  great  jurist  that  the  exer- 
cise of  the  power  of  impcatdiment  is  a  judicial  act.  T  scarcely 
think  tliat  even  Senat(  r  P.rackett  himself  wislus  to  have  it 
considered  that  he  himself  helieves  it  to  he  a  judicial  act.  T  say 
advisely,  however,  after  a  thorough  investigation  of  this  suhject, 
that  if  the  words  quoted  were  intended  as  a  statement  that  im- 
peaxdnnent  is  a  judicial  act,  the  remark  which  after  all  was 
merely  ohiter,  is  incorrect.  For  once  Jove  noilded.  r>ut  \  repeat 
what  T  have  already  said  several  times,  it  makes  no  difl'eronce  for 
present  purposes  whether  impeachment  l>e  regarde<l  as  a  judicial 
act.  an  executive  act  or  a  legislative  act.  It  is  in  any  event  '"  ac- 
tion "  on  a  "  suhject  "  and  therefore  comes  within  the  purview 
of  the  clause  of  the  Constitution  relating  to  extraordinary  ses- 
sions. 

Senator  Murtaugh. — ^ilr.  President,  may  T  ask  the  counsel  a 
question  ? 

The  President. — Yes,  certainly.  Peturn  here,  if  you  please, 
Mr.  ]\larshall. 

Senator  Murtaugh. — You  contend  that  the  Governor  could  he 
indicted  for  a  crime  oidy  during  the  months  when  the  Legislature 
is  in  sessi(  n.  AVould  not  that  destroy  the  theory  upon  which  the 
Court  of  Impeachment  is  created,  namely,  that  high  State  officials 
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should  ])e  tried  l)y  officers  of  similar  rank,  that  the  average  jury 
would  l)e  impressed  by  the  fact  that  they  were  trying  a  Governor? 
Did  not  the  Con-^titution  create  the  Court  of  Impeachment  for 
that  very  purpose  i 

Mr.  :\rarshall. — ;My  answer  to  that.  Senator,  is  that  so  far  as 
our  penal  law  is  concerned,  it  is  no  respector  of  persons.  Any 
member  of  the  State  government  who  violates  the  penal  law  is 
sul)ject  to  indirtnu'ut  and  The  })rovision  of  the  Constitution  which 
relates  to  impeaclimeut  expressly  provides  that  the  fact  of  im- 
peachment need  not  in  any  way  prevent  a  subsequent  indictment 
or  the  trial  of  an  indictment  for  an  otfence  which  is  made  the 
subject  of  an  impeachment.  So  it  seems  to  me  that  the  question 
that  you  have  asked  does  not  meet  the  situation,  because  our  con- 
tention is  that  there  is  no  harm  that  can  come  in  such  a  case  as 
you  have  instanced,  there  being  a  remedy,  an  effective  remedy 
and  one  which  protects  the  State  against  any  possible  havoc  or 
inconvenience.  However,  even  if  there  were  no  remedy  in  that  re- 
gard, the  mere  matter  of  inconvenience  is  not  of  great  importance, 
because  of  the  provision  of  the  Constitution  which  indicates  that 
an  impeachment  can  take  place  only  in  the  manner  and  sidjject 
to  the  conditions  and  limitations  fixed  and  described  in  the  Con- 
stitution. 

Senator  ^fcClclhind. — ^fr.  President,  may  I  have  the  privilege 
of  asking  my  friend  a  question? 

The  President. —  Senator  McClelland,  certainly. 

Senator  ^fcCelland. — You  spoke  of  the  Code  in  answer  to 
Senator  Brackett's  suggestion  with  reference  to  Judge  Parker's 
suggestion  with  reference  to  a  Governor  who  should  l)e  guilty  of 
treasonal)le  conduct  during  a  recess  of  the  Legislature  or  when 
the  session  had  terminated,  and  ihat  the  district  attorney  could 
he  applied  to  for  the  purpose  of  proceeding  against  the  Governor, 
and  thus  meeting  the  necessities  of  an  action  of  that  kind.  Did 
you  contemplate  in  that  view  the  fact  that  under  the  Constitution 
the  Governor  has  the  rii^lit  to  su-pend  the  district  attorney? 

!Mr.  ]\rarshall. — I  did;  T  have  also  contemplated  the  fact  that 
where  the  district  attoincv  has  l)ecn  suspended,  there  is  the  at- 
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torney-geiieral,  who  has  all  the  powers  of  the  district  attorney 
and  who  may  appear  before  a  grand  jury  and  direct  its  action. 
There  is  thus  another  officer  who  should  be  considered.  There 
is  just  one  remark  that  1  wish  to  add:  It  was  argued  and  de- 
cided the  otlier  day  in  connection  with  the  determination  of  the 
challenges  which  had  been  interposed  to  certain  members  of  this 
Court,  that  there  was  no  right  to  challenge  any  officer  except  the 
Lieutenant  Governor  in  case  of  the  impeachment  of  the  Governor 
or  of  the  Lieutenant  Governor,  the  only  provision  contained  in  the 
Constitution,  which  permitted  the  exclusion  of  any  officer  who 
otherwise  would  be  a  member  of  this  High  Court  of  Impeachment, 
referring  to  two  specified  contingencies  only.  It  would  seem 
to  follow  from  that  ruling  that  the  express  limitation  of  the 
power  to  challenge  or  to  exclude  from  participation  in  the  decision 
of  the  Cdurt  affects  one  individual  (inly,  and  is  therefore,  ex- 
clusive, that  the  provision  of  our  Constitution  with  regard  to  what 
may  be  done  at  extraordinary  sessions,  which  is  subject  to  no  ex- 
ception whatsoever,  which  is  general  in  its  language,  which  is  all- 
embracing  in  its  sc(  pc,  ought  to  be  given  the  same  exclusive  effect, 
upon  the  very  principle  on  which  the  first  decision  rendered  by 
this  tribunal  was  based. 


Admissibility  of  Testimony  Concerning  Contributions  Not  Specified 
in  the  Articles  of  Impeachment. 


Mr.  ^Marshall. —  My  objection  is  that  under  the  articles  of 
iinpcachnient.  which  govern  us  here  just  as  an  indictment  wonld 
govern  u.-  if  this  were  a  criminal  action,  there  is  absolutely  no 
allegatirin  whieh  presents  as  ground  for  complaint  the  fact  that  a 
contribution  was  nuide  by  this  witness  or  by  any  organization 
which  he  may  represent,  which  was  not  included  in  the  report  or 
statement  tiled  in  the  Secretary  of  State's  office,  or  which  was  not 
accounted  for.  or  which  was  appropriated  by  the  defendant  or  re- 
^poudent  to  his  own  use;  and  that  therefore  any  evidence  with 
regard  to  it  is  immaterial  and  incompetent. 

The  first  article  alleges  that  the  respondent,  having  been 
elected,  being  required  by  the  statute  to  make  a  certain  state- 
ment setting  forth  his  receipts  and  expenditures  in  connection 
with  his  candidacy,  tiled  a  statement  and  indicated  that  he  had 
received  certain  sums  of  money  from  08  contrilmtors  and  had 
expended  certain  sums  of  money  for  expenses;  and  that  the  said 
statement  thus  made  and  filed  by  said  William  Sulzer  as  afore- 
said was  false  and  was  intended  by  him  to  be  false  and  an  evasion 
and  violation  of  the  statutes  of  the  State,  and  the  same  was  made 
and  filed  by  him  wilfully,  knowingly  and  corruptly,  it  being  false 
in  the  following  particulars  among  others,  to  wit:  It  did  not  con- 
tain the  contributions  that  had  been  received  liv  him  and  which 
slunild  have  l>een  set  forth  in  said  statement,  to  wit,  naming 
these: 

Jacob  SchilT.  Abram  J.  Elku-.  William  Y.  McCoombs,  Henry 
^lorgenthau,  Theodtire  W.  .M(yers.  John  Lynn,  Lyman  A.  Spauld- 
ing.  Edward  F.  0"J)wyer,  Frank  V.  Strauss  Company,  John  W. 
Cox,  dohn  T.  Duoling,  and  not  including  this  witness  nor  any 
organization  Avhich  he  represented. 

That  in  making  and  filing  such  false  statement  as  aforesaid  the 
said  William  Sulzer  did  not  act  as  required  by  law  but  did  act 
in  express  A-iolatinn  of  the  statute-s  ot  the  State  and  wrongfully. 
wilfnlly  anil  corruptly  and  so  forth. 

Tlic  second  article  charges  that  ho  made  an  atfidavit  in  which  he 

[102] 


TRIAL    OF    WILLIAM    SULZEB  ]0o 

wilfully,  knowingly  and  corruptly  made  a  false  statement,  wliich 
was  claimed  to  constitnte  a  perjnred  statement  in  that  it  did  not 
contain  the  names  as  contributors  of  the  same  individuals  whom  I 
have  mentioned,  that  the  statement  was  wilfully,  knowingly  and 
ourruptly  false  in  the  following  particulars,  to  wit,  that  it  did  not 
contain  an  account  of  the  contributions  that  had  been  received  by 
him  and  wliich  sliould  have  been  sot  forth  in  said  statement,  to 
wit,  tho.'^o  of  the  individuals  I  have  just  named. 

The  sixth  article  is  the  one  that  relates  to  the  charge  of 
larceny  and  states  that  he  stole  the  moneys  and  checks  of  Jacob  A. 
Schiif,  Abram  I.  Elkus,  William  F.  McCoombs,  Henry  Morgen- 
thau,  John  Lynn,  Theodore  AV.  Meyers,  Lyman  A.  Spalding, 
Edward  F.  O'Dwyer,  John  W.  Cox,  the  Frank  V.  Strauss  Com- 
pany and  John  T.  Dooling  and  cash  aggregating  $32,850. 

Of  conrsc,  the  purpose  of  these  articles  of  impeachment,  as  it 
is  also  the  purpose  of  an  indictment,  is  to  give  notice  to  the  person 
charged  with  the  commission  of  an  offense,  of  the  nature  and 
character  of  the  charges  made  against  him  so  that  he  may  have  an 
opportunity  to  investigate  the  accusation,  to  prepare  for  his  de- 
fense and  to  present  such  explanatory  matter  as  is  required  or 
deemed  desirable. 

It  is  contemplated  by  the  provisions  of  the  Code  of  Criminal 
Procedure  relating  to  the  trial  of  impeachments  that  there  shall 
be  an  interval  of  time  not  less  than  twenty  days  from  the  time  of 
the  filing  of  the  articles  and  the  giving  of  such  notice,  as  to  the 
character  of  the  charges  made  so,  presumptively,  and  tbe  trial  to 
enable  the  person  charged  with  an  impeachable  offense  to  prepare 
himself  to  meet  the  allegations  of  wrongdoing  and  to  defend  him- 
self against  them. 

We  are  now  in  the  unenviable  position  of  having  presented  to 
us  for  the  first  time  upon  this  hearing,  more  than  thirty  days 
after  the  filing  of  the  articles,  witlnnit  any  additional  articles  of 
impeachment  having  been  presented  by  the  Assembly,  a  charge 
which  we  have  not  been  heretofore  notified  to  defend  against. 
Upon  the  theory  of  our  opponents  they  might  practically  change 
the  entire  nature  of  the  case.  They  might  remain  entirely  silent 
with  regard  to  the  individual  transactions  which  are  set  forth  in 
the  articles  of  impeachment  ami  come  here  for  the  first  time  upon 


J  04:  TRIAL    0¥    WILLIAM    SULZEE 

tliis  hearing  and  present  to  us  for  consideration  the  names  of 
individuals  Avho  were  not  suggested  or  specified  in  the  articles. 
A  trial  under  such  circumstances  would  be  a  misnomer.  The 
articles  of  impeachment  would  be  deceptive  and  misleading  in 
the  same  way  that  an  indictment  would  be  misleading  if  it 
charged  that  the  defendant  had  committed  larceny  in  stealing  the 
goods  of  rloliii  Suiirh.  and  when  the  trial  came  on.  attempt  were 
made  to  show  that  the  goods  stolen  werf:>  the  property  of  Ivichard 
Koe,  or  John  Robinson. 

The  purpose  and  intention  of  the  framers  of  the  Constitution 
and  also  of  those  who  framed  the  Code  of  Criminal  Procedure 
was  to  provide  articles  of  impeachment  which  would  be  specific  and 
which  would  give  notice  of  the  charges  which  the  respondent  is 
called  upon  to  meet.  Xot  only  is  that  so.  but  it  is  for  the  purpose 
of  indicating  to  the  respondent  what  charges  were  considered  by  ihe 
Assembly  as  the  charges  which  he  was  to  be  called  upon  to  meet ; 
non  constat,  a  majority  of  the  Asyeml)ly  might  have  determined 
that  matters  relating  to  ^Ir.  Tekulsky  or  ^Ir.  Smith  or  ^\v. 
Robinson  were  not  proper  to  be  considered  by  the  Senate  upon 
the  trial  and  that  the  only  charges  which  were  to  be  considered 
were  tho<e  which  related  to  ^h:  Schiff  and  Mr.  Morgenthau 
and  other  specified  individuals. 

In  other  words,  this  is  merely  an  attempt  to  recast  the  articles 
of  impeachment,  to  recast  an  indictment  upon  the  very  trial  and 
to  enable  tliis  tribunal,  Mliich  is  oiily  a  Court,  to  assume  the  func- 
tions of  a  grand  jury  or  of  an  accusing  body. 

It  has  been  hehl  in  the  cases  to  which  I  called  the  attention  of 
the  Coiii't  on  a  previous  occasion,  that  the  articles  of  impeach- 
ment and  an  indictment  are  for  all  practical  purposes  the  same; 
that  there  can  be  no  more  an  amendment  of  the  articles  of  im- 
peachment upon  the  trial  than  there  can  be  an  amendment  of  an 
indictment  u])on  the  tii.d.  It  i«  oidy  the  Assembly  that  can  change 
the  charges  or  amend  them.  The  Senate  cannot  do  it.  The  Court 
of  Impeachment  cannot  do  it.  and  certainly,  by  attempting  on  such 
an  occasion  as  this,  to  acconijili^h  the  same  result  by  the  inter- 
rogation of  a  witness  with  respect  to  transactions  not  pleaded, 
without  even  the  amendment  of  the  articles  of  impeachment,  is 
not   permissible.      It    (animt   be   reasonably   expected   of   the   de- 
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fondant  tliat  lie  be  prepared  to  meet  cliarges  wliicli  are  not  iu- 
cluded  within  the  articles  of  impeachment;  which  have  not  been 
acted  upon  by  the  Assemhly  ;  which  have  not  l)een  made  the  sul> 
ject  of  an  amendment;  and  thns  enal)le  the  prosccntion  by  in- 
direction to  accomplish  the  very  thing  which  the  courts  have 
held  cannot  be  done  directly. 


Mr.  Marshall. —  IMay  it  please  the  Conrt:  This  is  pnrely  and 
solely  a  question  of  pleading  and  proof  under  the  pleading.  When 
the  proper  time  comes  to  sum  up  this  case,  we  will  be  prepared 
to  do  that.  I  shall  try  to  discuss  this  question  as  a  question  of 
law  and  not  introduce  into  it  extraneous  matter,  which  is  not 
proper  to  be  considered  before  a  judicial  tribunal.  Counsel  has 
said  that  in  the  terms  of  this  article  1  it  is  stated  that  the  report 
was  wilfully,  knowingly  and  corruptly  made,  it  being  false  in  the 
following-  particulars  among  others,  to  wit,  etc.  The  words 
"  among  others  ''  do  not  meet  the  defect  in  pleading  which  we 
are  here  considering,  because  its  allegations  are  spccitic.  It 
charges  that  the  statement  did  not  mention  contrihutions  that 
had  been  received  by  him,  and  whicli  should  have  ])een  set  forth 
in  said  instrument,  to  wit,  naming  the  persons  and  the  amounts 
of  the  contributions  which  the  statement  failed  to  enumerate. 
If  there  were  other  omissions,  they  must  be  set  forth  im  the 
indictment,  in  the  articdes:  it  cannot  be  left  to  the  district  at- 
toiiicy  or  t'^  the  impeachment  managers  to  say  that  there  may 
be  something  besides  that  whicdi  they  have  specified  wdiich 
might  be  a  ground  for  charging  falsity.  Indictments  cannot 
be  carried  in  the  hat  of  a  district  attorney  nor  in  the  mind.s 
of  impeachment  managers.  Charges  must  be  set  forth  fully, 
completely.  Counsel  says  we  might  have  asked  for  a  bill  of  par- 
ticulars. It  was  not  for  us  to  ask  for  a  bill  of  partii-ulars.  They 
are  bound  in  their  articles  to  furnish  us  with  the  statement  of  facts 
constituting  the  wrongful  act,  the  crime,  the  impeachable  otfense. 
You  might  as  well  say  in  any  case  where  there  is  a  defective  in- 
dictment, that  the  person  charged  with  the  commission  of  crime 
could  eke  out  the  insufficiency  of  the  indictment  by  asking  for  a 


lOG  TRIAT,    OF    W] T.T.I A:\r    SrLZER 

bill  of  particulars  or  bv  going  back  and  asking  that  the  case  be 
sent  back  to  the  grand  jury,  or  in  this  CAise  to  the  Assembly,  for 
tlio   purpose  of  having   a   proper    indictment   framed   or   proper 
articles  of  imponcliiiiont   tVamcd.     'J'Ju-y  liavc  furnished  us  their 
bill  of  particulars  in  these  articles  of  impeachment.     It  was  their 
duty  to  show  us  what  the  facts  are  on  which  they  base  the  claim 
that  we  have  coiuniiitcd  a  crinu'  or  a  wrongful  act.  or  an  impeach- 
able offense.     The  charge  which  we  are  called  upon  to  meet  is  the 
charge  of  the  Assembly,  acting  by  a  majority  of  all  the  elected 
mend)ers  of  the  Assembly,   and  not  otherwise,  and  it  would  be 
contrary  to  the  spirit  of  the  law  and  of  the  Constitution  if  the 
board  of  managers  or  counsel  to  the  l)oard  of  managers,  might 
be  considered  as  the  substitutes  or  the  delegates  of  the  constitu- 
tional body  which   aLme  can   hud   charges  or  present  articles  of 
impeachment.      Counsel   has  said  that   it  is  elementary  that  one 
may  prove  other  acts,  other  crime-;,  for  the  purpose  of  showing 
intent.     It  is  true  that  there  are  certain  exceptions  to  the  s^eueral 
rule  that  one  can  only  be  called  upon  to  meet  those  particular 
offenses  which  are  charged  in  the  indictment.     The  law  upon  that 
subject   has   been   stated   Vx-ith   wonderful   clearness   and   compre- 
hensiveness in  the  monumental  opinion  of  Judge  Werner  in  People 
V.  :\[olincux.   in  the  KJS  X.  Y.  Keports.  indicating  that  the  rule 
is,  the  primary  principle  is,  that  a  man  charged  with  crime  can 
only  be  called  upon  to  meet  that  particular  charge  which  is  set 
forth  in  the  indictment,  and  that  he  is  not  called  upon  to  meet  any 
other  charge,  and  that  evidence  tending  to  show  the  commission  of 
any  other  crime,  even  though  it  be  a  similar  crime,  is  incompetent. 
Will  my  friend  claim  for  a  moment  that  upon  an  indictment  for 
larceny  committed  by  A  for  taking  the  property  of  B,  that  you  can 
show  that  A  has  committed  twenty  other  larcenies,  even  though 
they  may  be  contemporaTieous  larcenies,  or  that  A  has  committed 
twenty  other  burglaries  or  twenty  other  murders?     Why,  in  the 
Molineux    case    it   was    proven    for    the   purpose    of   indicatin^g 
that    it   was    JMolineux    who    committed    the    crime    which    was 
charged  against  him,   that  he  committed   other  similar  oifenses, 
for  the  arowed  purpose  of  establishing   that  the  several  crimes 
were  committed   by   one  and   the  same  person.      Yet  the  Court 
of   Appeals    held   that   that   proof  was   not  competent,    because 
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it  violated  (lie  finulaiiiciiiril  riilo  of  justice  and  fairness  which 
underlies  our  whole  system  of  criminal  law.  There  are,  how- 
ever, it  is  said,  somo  exceptions.  Undoubtedly  there  are.  But 
this  is  not  one  of  them.  Counsel  has  cited  People  v.  Dolan  in 
168  N.  Y.  But  that  was  a  case  of  forgery  and  the  whole 
principle  of  that  case,  and  its  whole  ratio  decidendi  was  summed 
up  in  a  few  words  which  are  contained  in  tlie  opinion 
of  Judge  Werner  on  page  9  of  the  opinion,  where  he  says 
that  '"  a  man  might  think,"  quoting  from  Judge  Beckham  in 
People  v.  Sharp  (107  N".  Y.  407),  "the  money  he  passed  was 
good,  and  he  might  he  mistaken  once  or  even  twice,  but  the  pre- 
sumption of  mistake  lessens  with  every  repetition  of  the  act  of 
passing  money  really  counterfeit,  the  latter  ol)servation  very 
tersely  states  a  rule  that  is  as  applicable  to  prosecutions  for 
forgery  as  to  cases  for  passing  counterfeit  money.'' 

That  was  all  that  was  decided  in  the  case  of  People  v.  Dolan. 
Other  cases  are  referred  to  in  the  opinion  of  Judge  Werner  in  the 
Molineux  ease  to  the  efl'eet  that  where  there  is  an  indictment 
for  obtaining  goods  on  false  pretences  that  it  is  competent  to  show 
that  contemporaneously  goods  were  obtained  on  similar  pretences 
from  other  people  for  the  purpose  of  indicating  the  intent,  the 
general  purpose  of  the  accused. 

In  support  of  our  contention,  I  cite  People  v.  McLaughlin, 
ITtO  X.  Y.,  which  was  an  indictment  against  a  police  inspector 
for  extortion.  The  indictment  charged  extortion  from  some 
particular  individual,  A,  B  or  C.  On  the  trial,  evidence  was 
allowed  to  show  that  he  had  also  committed  extortion  by  taking 
money  under  like  circumstances  from  C,  D  or  E,  through  his 
ward  men ;  and  the  Court  of  Appeals  finally  held,  when  the 
question  came  before  it,  that  that  evidence  was  incompetent  and 
should  not  have  been  received  and  reversed  a  conviction  on  the 
ground  that  the  trial  court  had  committed  error  in  admitting  the 
evidence.  Xow,  how  does  this  case  differ  from  that  in  any  ro- 
tpect  ?  Here  is  a  charge  that  there  had  l)een  eonnnittcd  a 
wrongful  act,  a  failure  to  make  a  proper  report,  and  that  the 
report  made  was  wrongful  in  these  particulars;  and  then  there  is 
another  charge,  that  of  perjury,  in  that  perjury  was  committed 
in  respect  to  these  particulars,  and  there  is  the  charge  of  the 
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eonmiission  of  the  t-rinie  of  larceny  and  rliat  tlie  larceuy  con- 
sisted in  stealing  the  property  of  the  particular  individuals 
named.  And  yet,  the  prosec\ition  is  trying  now  to  show  that 
instead  of  there  having  been  cnmniitted  the  larcenies  which  are 
set  forth  in  article  6,  that  there  were  live,  six,  seven  or  eight, 
I  don't  know  how  many  other  larc-encies  committed  from  other 
individuals  wlio  are  ]i<it  mcuti(incd  or  specilicd  in  the  articdes 
0+  impeachment;  that  there  was  not  only  committed  perjury  in 
the  respect  indicated  in  this  charge,  setting  forth  the  perjury, 
hut  there  were  other  perjuries  in  respect  to  other  persons  or  other 
things,  and  so  far  as  the  false  report  is  concerned,  that  it  was 
false  not  only  in  the  particulars  specitied  hut  in  other  particulars. 
We  are,  therefore,  transforming  this  case  from  that  which  we 
were  invited  to  ti'y  ;  we  are  transforming  the  charge  from  that 
which  the  Assembly  made  into  one  which  my  friends  are  now 
seeking  to  make  and  to  have  now  tried  under  these  extraordinary 
circumstances.  I  might  here  say  parenthetically  that  so  far  as  the 
allegation  is  concerned,  that  the  report  filed  was  false  in  specified 
particulars,  ''  among  others."'  that  statement  is  to  be  found  solely 
in  the  article  relating  to  the  filing  of  a  false  report;  it  is  not  to  Ix? 
found  in  the  charge  with  regard  to  perjury;  it  is  not  to  be  found 
in  the  charge  with  regard  to  larceny;  it  is  confined  merely  to  that 
first  article. 

Jiut  independent  of  that,  taking  this  case  in  its  broad  aspect, 
in  the  interest  of  fairness  and  justice.  I  assert  that  it  would  be  a 
violation  of  our  rights  if  we  were  now  called  upon  to  go  into 
testimony  with  regard  to  any  matters  except  those  which  we  were 
invited  to  try  by  the  articles  of  impeachment  which  have  been 
here  presented. 

Senator   .McClelland. — I   would    like   to  ask   a  question  of  in- 

fii  filiation. 

:\lr.    ATardiall. —  Certainly. 

The  President. —  Senator  McClelland. 

Senator  ^EcClelland. — Are  you  sure  that  the  ^fcLaughlin  case 
was  not  decided  upon  the  gTOund  that  no  crime,  upon  the  evidence, 
had  been  proved  against  the  defendant-appellant,  and  that  he  was 
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a'lwolutely  discharged  under  the  decision  of  the  Court  of  Appeals 
and  no  trial  subsequently  had  ( 

]\lr.  Marshall.—  Senator,  J  think  not.  The  question  which 
1  am  now  considei'ing  was  discussed  in  the  opinion  of  the 
Court.  [  know  the  reversal  was  based  upon  the  ground  of  the 
inconipotency  of  testimony.  Mr.  Fox  —  one  of  my  associates  — 
was  one  of  the  counsel  for  the  prosecution  and  can,  if  desired, 
give  his  personal  recollection  of  the  miattcr.  I  could  send  for 
the  report,  but  I  am  very  sure  that  one  of  the  propositions  de^ 
cided  was  that  to  which  I  am  now  referring,  and  it  wa.s  also,  as  I 
recollect  it,  reviewed  together  with  all  the  authorities  bearing 
upon  the  subject,  in  the  ojiiuidu  of  Judge  Werner  in  the  ^lolinoux 
case,  to  which  1  have  adverted. 


Argument  on  the  Admissibility  of  Testimony  Showing   the  Intent 
of  the  Donors  of  Contributions. 


3Ir.  .Marshall. —  .Alay  it  please  the  Court:  The  testiniouv  that 
was  l)r(Uight  out  on  direct  exaiuiuarhin  was  iu  substance  that  Mr. 
SchitF  had  given  a  check.  The  check  was  produccil.  On  tliat 
check  appeared  written  ceriaiu  wm'ds  whicli  Mr.  Schiii'  put  u[)(iii 
the  check.  Udt  in  October,  1!I1l\  but  in  June  or  Julv.  lI»i;J, 
slating  in  substance  that  it  represented  a  campaign  contribution. 

The  testiniouv  therefore  that  was  presented  on  eross-exaniina- 
tiou  was  entirely  legitimate  as  l)earing  upon  that  fact,  if  for 
nothing  else.  JJut  it  was  ccnipetcut  beyond  that  on  the  general 
issue,  on  the  general  proi)ositicn  which  we  are  considering. 

The  charge  contained  in  the  articles  is  that  certain  sums  of 
money  were  I'eceived  by  the  res])i indent  from  various  individuals, 
including  Air.  Jacob  II.  Schirt':  that  that  money  was  received  in 
a  tiduciary  capacity:  that  it  was  received  for  a  special  purpose; 
thai  there  was  a  breach  of  trust,  and  that  there  was  larceny  of 
that  in(aiey  as  a  result  ot'  the  manner  in  which  the  respondent 
dealt  with  it  after  it  came  into  his  possession. 

The  case,  therefore,  is  to  be  considered  precisely  the  same  as 
though  we  were  here  trying  an  indictment  against  the  respondent 
on  the  charge  that  he  had  received  from  Jacob  H.  Schiff  $2,500, 
and  had,  with  larcenous  intent  and  with  intent  to  commit  a 
breach  of  trust,  diverted  that  money  from  the  purpose  for  whicli 
it  was  gi\('n  and  was  intended  to  be  given,  and  had  thereby  com- 
mitted either  the  crime  of  larceny  or  a  breach  of  trust,  as  a  bailee 
or  otherwise. 

Therefore,  in  detei'inining  that  question,  we  must  ccmsider  the 
quo  aniino  of  two  indi\i(]uals  ;  that  of  the  respondent,  for  the  pur- 
pose of  ascertaining  whether  or  not  he  dealt  with  that  fund 
animo  furandi.  with  intent  wrongfully  to  take  it  and  appropriate 
it  to  his  own  use — with  criminal  intent:  and  secondly,  the  pur- 
pose and  state  of  mind  of  the  person  who  is  claimed  to  have  been 
the  victim  id"  that  erinic,  the  person  whose  title  to  the  fund  was 

lllnj 
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taken,  who  was  the  person  whose  property  it  is  asserted  had  becu 
wroni»fuIly  and  with  hircenous  intent  taken  I'mni  him. 

.Now,  if  the  charge  is  made  that  A  has  st(den  mv  watch  or 
tluit  A  has  received  my  watch  as  a  haik'^e  and  has  then  wroni;- 
fnlly  appropriated  it  to  his  own  nse,  it  cei-tainly  woiikl  be  com- 
petent to  ask  me  if  I  were  a  witness  in  the  })roceediiiii',  for  the 
pnrposc  of  estahiishinii'  the  chari;e,  wliethei-  or  not  I  inteiith'(l 
tluit  A  miiiht  have  I  he  watch,  or  wlicther  or  not  [  inteiuk'd  tliat 
he  conld  (h>  with  that  watch  wliat  he  })k\ised.  use  it  for  any 
purpose  that  he  desired;  sell  it,  give  it  away,  or  deal  with  it  ac- 
cording' to  his  own  wish,  it  is  undoubtedly  true  that  I  can- 
not be  wrongfully  nnide  the  victim  of  a  crime  against  my  I'ight  of 
property  when  I  consent  and  am  entirely  willing  that  the  par- 
ticular act  upon  which  the  charge  of  criminality  is  sought  to  bo 
predicated  shall  be  done,  when  1  have  no  objection  to  it.  And, 
therefore,  when  Ad-.  Sehiflf  Avas  here  as  a  witness,  and  the  prosecu- 
tion attempted  to  show  by  him  that  he  had  given  this  fund  for  a 
special  purpose,  it  was  entirely  legitimate  to  ascertain  whether  or 
n(!t  he  had  so  ear-marked  this  fund  as  to  jnit  it  absolutely  beyond 
the  control  of  the  defendant,  and  whether  he  was  or  was  not  satis- 
tied  and  willing  that  that  fund  should  be  used  for  election  pur- 
poses, for  campaign  purposes,  or  for  any  otliei-  lawful  purpose  or 
object  for  which  the  person  to  whom  the  money  was  given  wished 
to  use  it. 


Closing  Address  for  Respondent. 


]\rr.  Marsliall. —  Mdy  it  please  the  Court:  We  have  now  reached 
the  stage  in  these  momentoais  proceedings  when  it  becomes  neces- 
sary to  review  the  allegations  and  the  proofs  which  have  been 
su'bmitted  to  this  tribunal,  with  a  view  to  determining  the  gnilt 
or  the  innocence  of  the  respondent.  The  responsible  duty  of  pre- 
senting the  outline  of  the  contentions  on  behalf  o-f  the  Governor 
has  been  assigned  to  me.  Though  never  shirking  any  responsibil- 
ity that  it  may  liccomc  my  lot  to  assume.  I  nevertheless  approach 
the  performance  of  the  present  duty,  not  with  false  modesty,  but 
with  extreme  diffidence,  and  with  a  full  realization  of  the  disparity 
of  2ny  powers  and  the  greatness  of  the  task  which  has  dc\-olved 
upon  me. 

We  are  on  the  threshold  of  an  event  which  will  make  a  perma- 
nent impression  upon  the  history  of  our  beloved  State,  which  will 
entail  consequences  far  beyond  our  ken,  which  will  determine 
whether  or  not  the  reign  of  law  has  ceased,  and  that  of  passion 
and  prejudice  has  begun.  While  the  duty  which  rests  upon  coun- 
sel cannot  be  too  greatly  cmphasi/ed,  that  which  rests  upon  this 
Court  is  infinitely  greater,  for  while  it  is  given  to  coiuisel  but  to 
present  arguments,  it  is  for  the  Court  to  decide,  to  adjudge,  to 
create  a  precedent  which  will  inevitably  and  irrevocably  declare 
the  policy  of  this  State  with  regard  to  the  permanency  of  its  insti- 
tutions and  the  independence  of  those  who  make  up  the  sum  total 
of  its  official  life. 

The  picture  which  is  now  unfolded  bet't.re  the  vision  of  the 
civilized  world  is  almost  unicjue  in  the  experience  of  mankind. 
The  GovernoT  of  the  greatest  state  in  the  rniuu.  with  a  popula- 
tion of  ten  million  of  free  men.  w!u»  was  elected  less  than  one  year 
ago  by  an  unprecedented  pluiality.  is  upon  trial,  before  a  Court 
which  is  composed  of  the  judgets  of  the  Court  of  Ap^x^als  and  (A 
the  senators,  on  an  impeachment  which  charges  him  with  the 
commission  of  \-arious  acts,  which,  it  is  asserted,  entitle  the  com- 
plainants to  a  judgment  of  forfeiture  of  that  office,  and  which  will 
place  an  everlasting  ^.tignia  upon  his  name,  and  upon  the  honored 
office  to  which  he  was  thus  triumphantly  chosen  by  the  suffrages 
of  his  fellow  citizens,  amid  loud  acclaim. 
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Who  is  this  respondent,  Avho  has  thius  been  placed,  as  it  were, 
in  the  prisioner's  dock,  ag'ainst  whom  there  is  asked  to  be  pro- 
nonneed  the  everlasting  doom  of  infamy  and  shame,  who  is  songht 
to  be  driven  ont  of  the  offiee  to  which  he  w^as  exalted  but  a  few 
A\oH  months  ago.  and  to  be  forever  deprived  of  the  right  to  hold 
pnl)lic  office  and  to  serve  the  State?  It  is  William  Snlzer,  who 
has  just  passed  his  fiftieth  birthday,  which,  was  celebrated  by 
those  who  stood  highest  in  the  civic  and  political  life  of  the  State, 
with  coiigratnlations  and  rejoacing,  an  occasioai  when  even  some 
of  those  wlio  are  now  sein-ing  as  impeachment,  managers,  indulged 
in  loud  scuniding  praises  of  him.  and  were  among  the  foremost  to 
do  him  honor. 

For  more  than  twenty-tive  years  he  has  been  a  prominent  figure 
in  the  political  activities  of  the  State  and  of  the  nation.  For  five 
years  he  served  in  the  Legislatrire  of  the  State.  During  one  year 
of  that  period,  when  barely  thirty  years  of  age,  he  was  the  speaker 
cf  the  Assemiily.  For  eighteen  years  he  served  in  the  national 
Congress,  honored  and  respected,  a  power  for  good,  chosen  to 
s'n-ve  on  impoa'tant  coanmittecs,  wliere  all  of  his  energies  were 
direeted  to  the  lictterment  of  human  conditions  and  the  improve- 
ment of  the  public  service.  Tt  was  given  to  him  to  serve  in  the 
last  Congress  as  the  chairman  of  the  impoTtant  (Committee  on 
Foreign  Affairs,  and  it  is  a  matter  of  public  histoi-y  that  in  that 
exalted  station,  he  stood  in  the  forefront  of  those  who  protected 
the  sanctity  and  integrity  of  American  citizenship,  by  bringing 
about  the  practically  unanimous  termination  of  the  treaty  between 
the  United  States  and  Kussia,  solely  because  of  the  unjust  disr- 
criminntiun  which  was  practiced  as  against  American  citizens. 
It  was  due  to  his  energetic  initiative,  that  the  Chinese  Ilepublic 
was  recognized  by  our  Government,  and  that  the  assertion  of 
human  rights  in  many  a  land  was  stimulated  and  encouraged. 
He  was  largely  instrumental  in  keeping  open  the  doors  of  oppor- 
tunity  to  the  immigrants  from  foreign  shores.  He  introduced  and 
bro'ught  al)cut  the  passage  of  the  law  which  added  new  dignity  to 
labor  by  the  creation  of  the  Departinent  of  Labor,  and  its  repre- 
sentation in  the  presidential  cabinet.  He  was  a  pioneer  in  that 
new  field  of  legislation  which  has  for  its  purpose  the  conservation 
of  our  natural  resources. 

He  was  nominated  foa*  Crovernor  in  an  open  convention.  Dur- 
ing his  campaign  he  visited  every  corner  of  the  State,  and  met  the 
cunstituency  which  elected  him.  face  to  face.     Upnu  bis  cl-clicii, 
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lie  map}>ed  out  a  broad  policy  of  reform,  iiitended  to  carry  out 
the  platform  of  his  own  political  party,  and  the  pronounced 
wishes  of  the  electorate.  He  found  the  finances  of  the  State  in  a 
scandalous  condition.  At  his  instance,  a  committee  of  investiga- 
toi-s  was  appointed  to  examine  into  the  various  State  departments, 
and  to  suogest  impro^-ements.  As  a  result  of  this  action,  the 
Highway  Department  was  entirely  reorganized,  the  Department 
of  Efficiency  and  Economy  was  created,  the  State  Architect, 
under  whose  administration  abuses  had  arisen,  was  removed;  the 
Hcaltli  Department,  tlio  Labor  Department,  the  Prison  Depart- 
ment, were  all  subjected  to  a  complete  revision,  and  a  movement 
was  set  on  foot  for  the  reorganization  of  the  Banking  Department 
as  well.  The  eyes  of  the  people  were  opened,  as  never  before, 
to  abuses  and  e^'ils  which  cried  to  heaven  for  correction  and 
1  ear  ess. 

And  now  William  Sulzer.  who  wrought  all  this,  stands  before 
you  today,  on  trial  for  his  very  existence,  charged  with  being 
a  commcn  criminal,  and  for  what?  Xot  Ijecause  while  an 
incmnbent  of  office  he  has  been  guilty  of  official  corruption;  not 
because  he  has  taken  one  dollar  of  the  people's  money,  or  has  en- 
riched himself  at  their  expense,  or  has  received  a  bribe,  or  has 
done  aught  to  injiu-e  the  public  weal ;  not  because  he  has  been 
g-uilty  of  treason,  of  a  violation  of  the  Constitution,  or  of  his  oath 
of  cffice:  not  because  he  has  neglected  the  pcrfonuance  of  his  offi- 
cial duties,  or  has  absented  himself  from  the  seat  of  government, 
or  indicated,  to  the  slightest  degree,  a  lack  of  zeal  for  the  public 
welfare.  It  is  not  charged  that  he  was  incompetent  or  ignorant, 
or  incapable  of  performing  the  duties  of  his  office,  or  that  he  has 
not  been  duly  watchful  of  the  interests  which  he  has  sworn 
to  guard.  It  is  not  charged  that  he  has  entered  into  a  conspiracy 
with  those  who  would  loot  the  public  treasury,  or  who  would  bat- 
ten on  contracts  improvideutly  or  corruptly  drawn  without  safe- 
guards to  forestall  adequately  the  possibility  of  fraud  and  col- 
lusion. The  achievements  of  his  administration,  as  they  have 
passed  before  the  eyes  of  the  people,  absolve  him  from  all  sus- 
picion of  g-uilt  in  regard  to  any  of  the  offences  contained  in  the 
usual  category  of  official  misconduct. 

Ami  yet  the  impeacliuieni  uiana;;n>  are  now  seeking  to  remove 
William  Sulzer  from  the  office  which  he  has  thus  honorably  tilled, 
fifteen  months  before  the  expiration  of  the  term  for  which  he  was 
elected.  If  Macaulay's  celebrated  Xew  Zealander.  or  Montes- 
quieu's famous  Persian  were  now  among  us,  he  well  micht  ask. 
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why,  in  tliis  land  of  boasted  liberty  and  froodoni,  one  deserving  so 
well  at  the  hands  of  his  fellowmen  should  be  subjected  to  this 
awful  dei;ra<lati(ni.  and  why  the  State  which  he  has  served  so  well 
shouM  be  involved  in  his  ruin  and  disgrace.  The  only  answer 
which  could  l)e  vouchsafed  to  them  is  to  be  found  in  the  articles  of 
impeachment,  whirli.  as  the  record  nhows,  were  ad(  ])ted  at  dawn  of 
the  fatal  13tli  day  of  Aug-ust,  I'Ji:].  l)y  the  Assembly  of  the  State 
of  New  York,  in  less  than  thirty-six  hours  after  the  presentation 
of  the  report  of  an  investigating  committee  which  the  members 
of  the  Assemldy  could  not  possiljly  have  read  or  considered  when 
they  voted  the  adoption  of  these  articles. 

The  case  against  Governor  Sulzer  must  stand  or  fall  on  these 
charges.  Xothing  can  be  added  to  them.  It  is  beyond  the  power 
of  the  impeachment  managers  as  it  is  of  this  Court  to  permit 
them  to  be  amended  or  enlarged  or  altered.  If  they  are  insuf- 
ficient in  law  or  in  fact  then  the  respondent  must  be  acquitted. 
It  matters  not  what  the  individual  impressions  of  any  memher  of 
this  Courl  nuiy  l)e  with  regard  to  him  as  a  man  or  as  a  citizen;  it 
matters  not  whether  his  act-ions  as  disclosed  by  the  record  before 
us  were  always  characterized  liy  good  taste  or  good  judgment,  or 
whether  they  conformed  to  the  highest  standard  of  ethics  or  of 
etiquette  —  all  that  goes  for  nanght. 

The  only  propo'sition  which  this  Court  has  a  right  to  consider 
is  the  respondent's  guilt  or  innocence  of  the  charges  set  forth  in.  the 
articles  of  impeachment  which  were  served  upon  him  —  that  aiid 
that  only. 

These  charges  are  eight  in  number.  Six  of  them  i)ractically 
clustei"  around  a  report  filed  by  the  respondent  in  the  office  of  the 
Secretary  of  State  shortly  after  the  election  of  191:2.  The  re- 
mainder, the  sev(mth  and  eighth,  relate  to  other  matters  and  are 
practically  negligible  as  has  been  admiralily  shown  in  the  opening 
address  of  Senator  Himnan  on  behalf  of  the  respondent.  Because 
of  this  report  the  impeachment  managers  have  made  the  State  to 
reverberate  with  all  the  volume  of  vociferatioii  that  would  have 
been  directed  against  a  Benedict  Arnold  or  an  Aaron  Burr, 
against  one  guilty  of  "  treason,  strategems  and  spoils." 

The  entire  Penal  Law  has  been  ransacked  for  epithets  and 
charaoterizations.  A  vcTita.ble  -N^ewgate  calendar  has  been  evolved 
out  of  that  single  act.  Article  1  makes  it  a  violatio-n  of  the 
corrupt  practices  act.  Ilie  kaleidoscope  is  shaken,  and  article 
-*  converts    it    into    a    charge    of    perjury.      Article  3  makes  it 
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briberv ;  article  4,  the  suppression  of  evidence  in  violation  of 
section  814  of  the  Penal  Law;  article  5,  the  preventing  and 
dissiuuliiJg-  a  witness  from  attending  nnder  a  subpoena,  in  violation 
of  section  2441  of  the  Penal  Law;  article  0.  larccnv,  in  vio- 
lation of  sections  1290  and  1294  of  the  Penal  Law.  C'ertainly 
the  ingenuitv  of  trained  prosecutors,  provided  with  microscopical 
eyes  that  see  bad  in  cvervthing,  and  behold  everywhere  the  microbe 
of  crime,  has  been  strained  to  the  utmost. 

When  we  further  analyze  this  collocation  of  offenses,  we  cannot 
fail  to  1)0  impressed  by  the  fact,  which  has  been  elaborately  pre- 
sented to  this  Court  at  the  opening  of  this  trial,  that  the  three 
fundamental  charges,  those  which  have  been  made  the  subject  of 
the  most  minute  investigation  before  this  tribunal,  and  in  the 
consideration  of  which  weeks  have  now  been  occupied,  relate  to 
acts  or  transactions  all  of  which  occurred  and  were  completed  be- 
fore the  respondent  entered  upon  the  performance  of  his  duties 
as  Governor,  and  took  his  constitutional  oath  of  office.  The  evi- 
dence has  not  in  any  way  changed  the  propositions  which  were 
discussed  at  the  very  tiponing  of  this  trial.  The  Court  has  wisely 
reserved  the  determination  of  the  question  as  to  whether  those 
transactions,  assuming  them  to  have  been  established  as  pleaded 
and  to  constitute  the  offenses  characterized  in  the  articles,  con- 
stitute ground  for  impeachment.  That  question  must  now  be 
decided.  Will  impeachment  lie  in  this  State  for  acts  which  do 
not  constitute  "wilful  and  cnn-upt  misconduct  in  office^"  We 
assert  the  negative.  The  arguments  which  we  have  adduced  in 
support  of  our  contention  constitute  a  part  of  the  record.  They 
have  been  ably  and  exhaustively  elaborated  by  my  associates, 
Judge  Herrick.  Judge  \'ann  and  Mi'.  Fox.  T  would  not  presume, 
therefore,  to  enlarge  on  the  reasoning  which  they  have  advanced. 
Yet,  in  view  of  the  length  of  time  which  has  elapsed  since  they 
were  heard  on  this  subject,  it  may  not  be  amiss  to  summarize  the 
argument,  in  order  that  the'  mind  of  the  Court  may  be  refreshed. 

It  must  1)0  a  fundamental  principle  in  every  system  of  juris- 
prudence. esj)pcially  in  so  far  as  it  relates  to  the  administration 
of  the  criniin;il  law.  that  the  law  whose  infraction  is  sought  to  be 
enforced,  ninst  liaxc  existed  before  the  pronouncement  of  judg- 
ment, and  before  the  perpetration  of  the  act  of  commission  or  of 
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omission  wliich  is  sought  to  be  puiiislied.  'I'lic  lawmaking  power 
must  act  before  the  judicial  power  may  pronounce  judgment.  The 
legislative  and  the  judicial  power  cannot  coexist  in  the  same  entity 
imder  a  free  government.  In  the  days  of  l»arl)arism,  and  in  those 
lands  where  despotism  and  autocracy  prevail,  the  /awnud<er  and  the 
judge  are  frequently  one  and  the  same  person.  Tyranny  inevit.ibly 
follows,  human  rights  are  disregarded,  those  in  power  hold  tliose 
subject  to  their  control  in  virtual  slavery,  and  government  is 
but  the  shadow  of  a  name  to  nuisk  the  exercise  of  arbitrary  power. 
Under  such  a  system,  law,  reason,  authority,  mean  nothing.  Ca- 
price, passion,  prejudice,  are  the  incentives  to  action.  One  who 
has  fallen  into  disfavor  may  be  haled  before  the  judicial  legislator 
or  the  legislative  judge,  on  one  charge  or  another,  or  upon  no 
charge,  and  may  be  convicted  by  the  operation  of  any  motive  which 
at  the  moment  nniy  seem  sufficient  to  the  legislati\c  triljunal. 

Under  our  system  of  government,  the  legislative  and  the  judicial 
departments  are  separate  and  independent,  and  the  Court  can  only 
condemn  in  accordance  with  preexisting  law.  Not  only  are  the 
courts  thus  confined  and  limited  in  the  exercise  of  their  powers, 
but  not  even  the  Legislature  can  declare  that  to  be  a  crime  wliich 
was  not  so  defined  at  the  time  of  the  commission  of  the  act  which 
is  sought  to  be  punished.  Legislation  which  offends  against  this 
principle  is  called  ex  post  facto,  and  has  been  deservedly  con- 
demned as  in  violation  of  the  first  principles  of  liberty  and  justice. 
A  tribunal  for  the  trial  of  impeachments,  especially  under  the 
enlightened  jurisprudence  of  Xew  York,  is  a  court,  a  judicial 
body.  This  Court  derives  its  existence  from  the  judiciary  article 
of  the  Constitution.  It  is  entirely  stripped  of  legislative  power, 
even  though  a  majority  of  its  membership  consists  of  legislators. 
When  they  became  members  of  this  Court,  they  ceased  to  be  leg- 
islators, and  became  judges,  and  the  oath  which  they  have  been 
required  to  take  in  order  to  qualify  them  for  membership  in  this 
Court  is  one  which  requires  them,  not  to  legislate,  not  to  make 
law,  but  to  hear,  try  and  determine  the  impeachment  upon  which 
they  are  to  pass  judgment,  according  to  the  evidence. 

This  tribunal,  therefore,  being  judicial  in  its  nature,  and  in 
no  sense  of  the  word  legislative,  must  necessarily  move  within  a 
certain,  defined  area.     It  cannot  act  without  restriction,  without 
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limifation,  aceov(lin<i  to  its  o^vn  sweet  will — - "  iiiicviliLcrl.  im- 
eabiued,  iinconfined."'  To  so  decliu-e,  would  place  it  within  the 
power  of  the  Assembly  and  of  this  Court  to  remove  from  ofiice 
iirliitnii'lly  any  and  all  puMie  officers  of  this  State  —  one  because 
he  is  tall,  another  because  he  is  short ;  A  because  he  is  a  Republi- 
can, B  because  he  is  a  Democrat,  and  C  because  he  is  a  Progress- 
ive. D  may  be  removed  because  he  belongs  to  one  church,  and 
E  because  he  is  a  member  of  another  creed.  One  judge  may  be 
removed  from  office  because  he  believes  in  a  strict  construction  of 
the  Constitution,  another  because  he  believes  in  a  liberal  inter- 
pretation. One  man  may  be  removed  from  office  because  he  eats 
peas  witli  a  knife,  and  another  because  he  uses  a  fork  for  that 
operation. 

If  unlimited  power  is  once  conceded  —  and  our  opponents  assert 
the  existence  of  such  unlimited  power  —  then  government  of  the 
people  would  become  a  mere  by-word  and  a  hissing,  because  the 
will  of  the  people  as  announced  at  the  polls  would  be  promptly 
set  aside  by  the  removal  from  office  of  those  elected,  for  any  rea- 
son, or  no  reason,  whatsoever. 

It  could  never  have  been  contemplated  by  the  people  that  such 
tremendous  powers  should  be  conferred  upon  any  of  the  constitu- 
tional agencies  -wlii'li  rliey  created.  The  very  suggestion  of  the 
existence  of  such  a  power  bears  within  it  the  seeds  of  destruction. 
The  people,  by  adopting  a  Constitution  giving  such  power,  would 
have  placed  a  frozen  viper  in  their  bosoms. 

It  being,  therefore,  inconceivable  that  such  unlimited  power 
of  impeachment  exists,  it  is  important  to  determine  what  limita- 
tion has  been  placed  upon  this  tribunal  with  respect  to  the  exer- 
cise of  the  power  to  convict  upon  an  impeachment. 

In  many  of  the  Constitutions  of  the  various  states  of  the  I'nion, 
it  is  expressly  provided  that  the  power  to  impeach  is  to  be  exer- 
cised only  for  misconduct  in  office.  I  believe  that  that  expression 
is  to  be  found  in  twenty-four  of  the  Constitutions,  while  in  others 
there  are  added  various  other  grounds.  The  Constitutions  of  Xew 
York  of  1777  and  1S21  specified  as  grounds  for  impeachment, 
originally.  ''  mal  and  corrupt  conduct  in  office,''  to  which  were 
subsequently  added  ''  high  crimes  and  misdemeanors."  In  1846 
the   Constitution  was  revised,   and   the  language  of  the  former 
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Constitution,  in  so  far  as  it  defined  the  grounds  of  impcacliincnt, 
was  eliminated.  But  certainly  that  conld  not,  when  one  considers 
the  political  (-(.nditions  of  those  days,  have  been  intended  as  a  be- 
stowal of  arhitrai'v  power  n])tm  The  ( '(Hirt  of  Impeachment  or  upon 
the  Assemldy.  I'hoso  who  fnimed  the  Constitntion  of  184(3  were 
exceedingly  jealous  of  arbitrary  power.  They  abolished  every 
vestige  of  it  as  it  formerly  existed.  They  took  away  from  the 
Senate  the  power  to  sit  as  a  Court  of  Errors  in  review  of  the 
decisions  of  the  Supreme  Court.  The  Council  of  Revision  had 
passed  out  of  existence,  and  the  ('onvention  of  ISIO  refused 
to  re-create  it.  The  centralization  of  governmental  power  was 
offensive. 

^Nothing  could,  therefore,  have  been  farther  removed  from  the 
minds  of  the  framers  of  the  Constitntion  of  18-lG  than  the 
thought  that  the  Court  of  Impeachment  should  be  unrestricted 
in  its  exercise  of  power.  When  one  but  reilects  that  the  Consti- 
tution of  1S4G  was  intended  to  extend  the  power  of  the  people 
in  the  selection  of  their  otHcials,  that  it  was  that  Constitution 
which  made  the  judiciary  of  this  State  elective,  instead  of  ap- 
pointive, as  it  had  previously  been,  is  it  possible  to  believe  that 
the  power  to  remove  from  ofhce,  arliitrarily,  those  who  had  been 
voted  into  office  by  the  people,  could  have  been  considered  with 
any  degree  of  equanimity  :' 

And  yet,  according  to  the  contention  of  our  opponents,  if  the 
people  had,  in  1847,  vote<l  into  office  thirty-two  judges  of  the 
Supreme  Court,  at  the  very  next  session  of  the  Legislature  the 
Assembly  might  have  impeached  all  of  them  on  political  gTOunds, 
and  the  Court  of  Impeachment  could  have  sustained  the  charges, 
either  on  the  grounds  presented,  or  for  any  reason  which  it  might 
have  deemed  sufficient ;  either  that  the  judges  were  too  young  or 
too  old,  that  they  w^ere  college  graduates,  or  that  they  had  never 
attended  a  college.     The  very  suggestion  comes  to  one  with  a  shock. 

It  is  evident,  however,  from  the  legislative  history  of  this  State, 
which  gave  a  practical  interpretation  to  the  Constitution,  that  it 
was  always  believed  that  it  was  within  the  power  of  the  Legisla- 
ture, by  a  law  enacted  before  the  fact,  and  not  after  the  fact,  to 
define  the  jurisdiction  of  the  Court  of  Impeachment,  and  the 
grounds  on  which  a  public  officer  might  be  impeached.      There 
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have  been  on  the  statute  book,  ahnost  from  tlie  adoption  of 
the  Constitution  of  J 777.  statutes  reiiulating  the  Couvt  of  Im- 
peachment and  its  proecediiig's,  and  defining  the  powers  of  the 
Court,  following  the  language  of  the  Constitution  in  respect  to 
such  definition,  so  long  as  that  instrument  imdertook  to  define  the 
powers  of  the  Court.  Immediately  after  the  adoption  of  the  Con- 
stitution of  1840,  when  the  criminal  law  of  this  State  was  sought 
to  be  codified,  it  was  proposed  to  change  the  statute  law  with  re- 
gard to  the  subject  of  impeachment,  by  limiting  the  jurisdiction  of 
the  CNnirt  for  the  Trial  of  Impeachments  to  cases  of  wilful  and 
corrupt  misconduct  in  office.  This  code  was  not  enacted  until 
1881,  and  ever  since,  during  the  past  thirty-two  years,  section  12 
of  the  Code  of  Criminal  Procedure  has  defined  the  jurisdiction  of 
this  Cdurt  to  be.  '"  to  try  impciuTinjents  presented  by  the  Assembly 
for  wilful  and  corrupt  misconduct  in  office." 

This  statute  was  in  force  in  1804,  wdien  the  last  constitu- 
tional convention  sat.  The  framers  of  the  judiciary  article  con- 
tained in  that  Constitution,  as  well  as  the  members  of  the  Con- 
stitutional Commission  of  1801,  were  familiar  with  this  legis- 
lation, and  when  they  rcenactcd,  with  one  change  only,  the 
provision  of  the  Constitution  of  184<)  whicli  related  to  the  Court 
for  the  Trial  of  Impeachments,  they  necessarily  adopted  that  sec- 
tion, with  the  legislative  interpretation  which  had  been  given  to 
it.  This,  as  has  been  argued  here  by  Judge  Parker  with  respect 
to  another  point,  was  in  accordance  with  the  well-recogni/.cd 
rule  which  has  been  applied  over  and  over  again  in  the  interi)re- 
tation  of  constitutional  provisions,  just  as  a  similar  principle 
has  been  frequently  applied  when  a  provision  contained  in  the 
Constitution  or  a  statute  of  another  state  is  ado])ted  by  us.  The 
language  of  such  adopted  provision  is  to  be  read  in  conjunction 
with  the  decisions  and  statutes  which  have  interpreted  it. 

In  his  argument.  Judge  Herrick  has  presented  another  reason 
in  support  of  this  contention,  in  a  narration  of  what  occurred 
subsequent  to  the  adoption  of  the  Constitution  of  1804  with  re- 
spect to  the  amendment  of  the  Code  of  Civil  Procedure  and  of 
the  Code  of  Criminal  Procedure,  so  as  to  conform  them  to  the 
new  Constitution.  Inasmuch  as  that  argument  is  somewhat  per- 
sonal to  myself,  1  will  refrain  from  commenting  upon  it,  further 
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than  to  saj  that,  by  reason  of  the  decisions  of  the  Court  of  Appeals 
to  which  Judge  Herrick  referred,  the  force  of  our  contention  is 
greatly  accentu ated. 

There  is,  therefore,  an  overwliclining  argument  in  favor  of  the 
practical  interpretation  that  has  been  given  to  the  Constitution,  in 
respect  to  the  detinition  of  the  jurisdiction  of  this  honoral)le 
Court. 

In  People  ex  rel.  Einsfeld  v.  Murray,  149  N.  Y.,  such  a  practi- 
cal intci-pretation  was  held  to  be  of  the  most  conclusive  character, 
even  with  regard  to  a  provision  in  the  Constitution,  which,  in  its 
terms,  seemed  to  be  explicitly  prohibitive  of  the  legislation  which 
was  nevertheless  decided  to  be  constitutional. 

Xot  only  has  there  been  this  legislative  definition  of  the  juris- 
diction of  this  Court,  but  the  limitation  upon  the  right  of  im- 
peachment as  referring  to  othcial  misconduct,  has  been  in  practice 
recognized.  The  Assembly  of  185;]  made  a  pronounced  declaration 
to  that  effect.  Iso  public  officer  has  ever  been  impeached  in  this 
State  except  for  wilful  and  corrupt  misconduct  in  office.  I  am 
not  unmindful  of  the  Guden  case.  That  was  not  one  of  impeach- 
ment, and,  as  has  been  shown  in  the  arguments  heretofore  pre- 
sented on  behalf  of  the  respondent,  that  case,  far  from  being  an 
authority  against  us,  strongly  supports  our  position. 

j\[oreover,  the  history  of  imi)eachment,  not  only  in  this  country 
but  also  in  England,  unmistakably  shows  that,  for  more  than  three 
centuries,  there  has  not  been  a  case  of  impeachment  which  was  not 
grounded  on  oflicial  misconduct. 

At  page  588  of  Foster  on  the  Constitution,  the  author  says: 

'*'An  examination  of  the  English  precedents  will  show 
that  although  private  citizens  as  well  as  public  officers  have 
been  impeached,  no  article  has  been  presented  or  sustained 
which  did  not  charge  either  misconduct  in  ofiice  or  some 
offense  which  was  injurious  to  the  welfare  of  the  State  at 
large." 

In  a  note  he  cites  some  48  cases  of  impeachment,  and  every  one 
of  them  is  of  the  character  indicated  in  the  text. 

The  counsel  for  the  impeachment  managers,  with  commend abla 
industry^  collated  in  their  brief  every  case  of  impeachment  of 


122  TRIAL    OF    WILLIAM    SULZER 

Federal  and  state  officials  which  is  to  be  found  in  the  annals  of 
this  country.  Thev  are  some  71  in  number.  In  every  single 
instance  the  impeachment  was  for  misconduct  in  office.  This  is 
the  first  time,  in  135  years  of  American  con.-titntional  history, 
when  the  attempt  has  been  made  to  impeach  any  public  officer  for 
any  cause  other  than  misconduct  in  office. 

Is  the  impeachment  of  William  Sulzer  to  usher  in  a  new  era 
in  this  country?  Is  a  new  precedent  to  be  established,  in  order 
that  he  may  be  removed  from  the  office  to  which  he  was  elected, 
without  regard  to  official  misconduct  on  his  part  ?  If  that  can  be 
done  in  the  present  instance,  then,  as  was  well  said  liy  Judge  Vann, 
whom  all  of  us  love  and  revere,  this  Court  could  convict  the 
Governor  of  the  State  and  remove  him  from  office  "  because  he 
stole  cherries  when  a  boy  or  spat  on  the  sidewalk  when  a  man." 

The  power  to  impeach  was  never  intended  to  apply  to  any 
action  or  to  any  crimes  other  than  those  constituting  official  mis- 
conduct. The  ordinary  courts  are  provided  with  ample  machinery 
to  deal  with  crimes  which  are  not  acts  of  official  misconduct,  or 
which  were  committed  by  one  not  in  office  at  the  time  of  their 
perpetration.  It  could  never  have  been  contemplated  that  this 
Court,  with  its  large  membership  and  unwieldly  structure,  should 
be  convened  for  the  purpose  of  trying  charges  which  do  not  con- 
stitute official  misconduct.  The  expense  of  maintaining  such  a 
tribunal  is  enormous.  The  inconvenience  to  the  members  of  the 
Court  cannot  easily  be  calculated.  There  is  no  necessity,  nor  is 
there  any  reason  for  converting  this  Court  into  one  for  the  trial 
of  ordinary  crimes.  The  Supreme  Court,  the  county  courts,  the 
courts  of  general  sessions,  are  better  adapted  for  their  trial, 
and  it  must  have  been  contemplated  by  the  framers  of  the  Con- 
stitution, that  trials  of  such  questions  as  those  which  pertain  to 
nonofficial  action  should  be  brought  in  the  usual  course  before  the 
regular  tribunals  designed  tlierefor. 

Our  opponents  are.  necessarily  driven  to  the  proposition  that 
section  12  of  the  Code  of  Criminal  Procedure  is  unconstitutional, 
and  this  in  spite  of  the  fact  that  there  is  not  to  be  found  in  the 
judiciary  article  any  language  which  prohibits  the  Legislature 
from  the  exercise  of  the  power  to  define  the  jurisdiction  of  this 
Court.     The  absence  of  such  a  prohibition  is  fatal  to  the  argu- 
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ment,  for  it  is  well  set  lied  witli  regard  to  onr  State  Constitution 
that  if  there  is  uo  {■uiisiitutional  pruiiibition  or  limitation  upon  the 
exercise  of  leg'islati\e  }iii\v('r,  the  power  to  legishite  is  plenary. 

"We  therefore  iiriiX".  with  all  the  force  we  can  command,  that 
articles  1,  2  and  0,  which  confessedlv  di»  net  relate  to  misconduct 
in  office,  should  not  be  considered  by  this  (,'ourt,  l)ecansc  they  lie 
beyond  its  jurisdiction. 

The  Court  luning,  however,  reserved  the  determination  of  its 
right  to  act  upon  these  articles  until  the  rinal  vote  is  taken  upon 
the  articles  as  an  entirety,  it  becomes  necessary  to  discuss  these, 
together  with  all  the  other  articles,  with  a  view  to  determining 
whether,  on  the  assumption  that  the  Court  shall  declare  section 
12  of  the  Code  of  Criminal  Procedure  unconstitutional,  a  case  is 
made  out  against  the  respondent  in  law  and  in  fact,  upon  any  of 
the  eight  articles  which  he  has  been  called  upon  to  meet. 

It  will  aid  us  in  the  eonsideratio]i  of  this  phase  of  the  dis- 
cussion to  regard  generally  the  nature  of  these  proceedings  and 
the  rule  of  procedure  applicable  thereto.  We  begin  with  the  propo- 
sition, that  this  is  a  criminal  proceeding  and  is  governed  by  tlie 
special  doctrines  applicable  to  criminal  trials,  as  distiiiguislied 
from  the  trials  of  civil  actions.  An  unbroken  line  of  precedents 
so  declares.  I  doubt  whether  it  has  ever  been  suggested  by  any 
resjjectable  authority  that  an  impeachment  proceeding  is  any 
other  than  a  criminal  proceeding.  The  articles  of  impeachment 
have  been  likened  to  an  indictment.  They, cannot  be  amended 
except  by  the  body  which  impeaches.  The  proceedings  are  highly 
penal.     They  involve  a  forfeiture. 

Article  G,  section  i;).  of  the  Constitution  provides  for  the  ac- 
quittal or  conviction  of  the  person  proceeded  against.  These  are 
terms  peculiar  to  the  criminal  law.  The  judgment  which  is  to 
be  pr(ui(ninced  is  not  only  judgment  of  removal  froiu  office,  but 
also  disqualitication  from  holding  or  enjoying  any  office  of  honor, 
trust,  or  profit  under  the  State.  In  the  Bill  of  Rights,  it  is 
spoken  of  in  juxta])Osition  with  the  oldigation  to  answer  "  for  a 
capital  or  otherwise  infamous  crime;"  and  in  article  0,  section  ('-, 
it  is  spoken  of  in  its  relation  to  the  granting  of  reprieves,  (.'oni- 
nutatirns    and    pnrdons   after  conviction,    and    is   treated   as   an 
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offence  in  the  phrase,  "  for  all  offences  except  treason  and  cases 
of  impeachment."* 

So  important  is  it  in  the  present  case  to  understand  fully  the 
nature  of  such  a  ])roceeding.  and  the  rules  specially  applicable 
thereto,  that  I  would  consider  myself  as  neglectful  of  my  duty  to 
the  Court  if  I  did  not  in  some  detail  discuss  the  authorities  bear- 
ing upon  the  subject. 

This  proceeding  being  one  for  impeachment,  it  is  to  be  gov- 
erned by  the  general  rules  applicable  to  other  criminal  prosecu- 
tions. Commonwealth  v.  Thompson,  13  B.  Mon.  (Ky. )  ir)9; 
People  ex  rel.  ]\Iil!cr  v.  Wuerstcr.  01  Hun  233;  People  v.  Police 
Commissioners.  13  App.  Div.  00.  70. 

This  proposition  is  admirably  stated  by  Webster  in  his  famous 
defence  of  Judge  Prescott.  where  he  said,  volume  10,  Writings  and 
Speeches  of  Daniel  Webster.  Little.'  Brown  k  Company  edition, 
page  243 : 

"  I  take  it  to  be  clear  that  an  impeachment  is  a  prosecu- 
tion for  a  violation  of  existing  laws:  and  that  the  offence,  in 
cases  of  impeachment,  must  be  set  forth  substantially  in  the 
same  manner  as  in  indictments.  I  say  substantially,  for 
there  may  be  in  indictments  certain  technical  requisitions, 
which  are  not  necessary  to  be  regarded  in  impeachments. 
An  impeachment,  it  is  well  known,  is  a  judicial 
proceeding.  It  is  a  trial,  and  conviction  in  that  trial  is  tc  be 
follov.ed  by  fort<:iture  and  punishment.  Hence  the  author- 
ities instruct  us  that  the  rules  of  proceedings  are  substantially 
the  same  as  prevail  in  other  criminal  proceedings." 

Citing:  2  Wooddeson  Gil:  4  Bl.  Com.  2:»0;  1  Chitty's  Crim- 
inal Law  TOO:  1  Het^ell's  P.  C.  150. 

At  page  249  he  continued : 

*'  I  beg  leave  to  ask,  sir,  of  the  learned  managers,  whether 
they  will,  as  lawyers,  express  an  opinion  before  this  Court 
that  this  mode  of  accusation  is  sufficient  {  Do  they  find  any 
precedent  for  it,  or  any  principle  to  warrant  it  (  If  they 
mean  to  say.  that  proeeedings  in  cases  of  impeachment  are  not 
subject  to  rule,  that  the  iienoral  princ-iples  applicable  to  other 
criminal  proceedings  do  not  apply :  that  this  is  an  intelligible, 
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ttoiig'h  it  may  be  an  alarming  course  of  argument.  If,  on  the 
other  hand,  they  admit  that  a  prosecntion  by  impeachment  is 
to  be  governed  by  the  general  rules  applicable  to  other  crim- 
inal prosecutions;  that  the  Constitution  is  to  control  it;  and 
that  it  is  a  judicial  proceeding;  and  if  they  recur,  as  they 
have  already  frequently  done,  to  the  law  relative  to  indict- 
ments for  doctrines  and  maxims  applicable  to  this  proceed- 
ing; 1  again  ask  them,  and  1  hope  in  their  reply  they  will  not 
evade  an  answer,  will  they,  as  lawyers,  before  a  tribunal  con- 
stituted as  this,  say  that,  in  their  opinion,  this  mode  of  cliarg- 
ing  the  respondent  is  constitutional  and  legal  ?  " 

In  the  argument  of  William  Wirt  on  the  impeachment  trial  of 
Judge  Peck,  that  great  lawyer  said: 

"  The  respondent  has  answered,  denying  the  charge  in  both 
its  aspects,  of  an  unlawful  act  and  a  gnilty  intention.  The 
burden  is  on  the  managers  to  make  good  the  charge,  both  as 
to  the  illegality  of  the  act,  and  the  guilt  of  the  intention.  It 
is  not  enough  for  them  to  prove  that  the  act  was  unlawful 
(though  this  I  apprehend  is  far  beyond  their  power),  but  they 
must  go  further  and  prove  that  this  unlawful  act  was  done 
with  a  guilty  intention.  Even  if  the  judge  were  proven  to 
have  mistaken  the  law,  that  would  not  warrant  a  conviction, 
unless  the  guilt  of  intention  be  also  established;  for  a  mere 
mistake  of  the  law  is  no  crime  or  misdemeanor  in  a  judge;  it 
is  the  intention  that  is  the  essence  of  every  crime.  The 
maxim  is  (for  the  princii)le  is  so  universally  admitted  that 
it  has  grown  into  a  maxim)  actus  non  facit  reiim  nisi  mens 
sit  rea.  .  .  .  Xow,  if  the  respondent  thought  that  he  was 
acting  lawfully,  and  so  acted  with  the  intention  to  discharge 
what  he  conceived  to  be  his  duty  as  a  judge,  he  cannot  be 
guilty  of  this  charge;  for  he  could  not  have  taken  this  step 
with  the  intention  wrongfully  and  unjustly  to  oppress  and 
injure  ^Iv.  Lawless  under  color  oi  law.  .  .  .  Xow,  sir, 
this  proposition  the  honorable  managers  are  l)ound  to  estab- 
lish, in  l)oth  its  terms,  by  the  evidence  in  the  case.  It  will 
not  be  enough  for  them  to  excite  a  suspicion,  to  raise  a  doubt 
upon  the  subject  —  to  leave  the  minds  of  the  honorable  Court 
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m  equilibria;  they  must  cast  the  Lahnice  distinctly,  remove 
every  reasouahle  doubt,  and  place  the  illegality  of  the  act, 
and  the  guilt  of  the  purpose,  beyond  question,  before  they  can 
expect  from  his  honorable  Court  a  sentence  of  guilty." 
(Trial  of  Judge  Peck.) 

This  doctrine  was  recognized  by  John  C.  Spencer,  one  of  the 
great  jurists  of  this  State,  who  was  one  of  the  managers,  for  the 
House,  on  the  trial  of  Judge  Peck,  for  he  said  (Proceedings  of 
Trial,  p.  290)  : 

"  It  is  necessary  to  a  right  understanding  of  the  impeach- 
ment, to  ascertain  and  define  what  offences  constitute  judicial 
misdemeanors.  A  judicial  misdemeanor  consists,  in  my 
opinion,  in  doing  an  illegal  act  colore  officii  with 'bad  motives, 
or  in  doing  an  act  within  the  competency  of  the  court  or 
judge  in  some  cases,  but  unwarranted  in  a  particular  case 
from  the  facts  existing  in  that  case  with  bad  motives.  To 
illustrate  the  last  proposition,  the  eighth  article  of  the 
Amendments  of  the  Constitution  forbids  the  requirement  of 
excessive  bail,  the  imposition  of  excessive  fines,  or  the  inflic- 
tion of  cruel  and  unusual  punishments.  If  a  judge  should 
disregard  these  provisions,  and  from  bad  motives,  violate 
them,  his  offence  would  consist,  not  in  the  want  of  power, 
but  in  the  manner  of  his  executing  the  authority  entrusted 
to  him,  and  for  exceeding  a  just  and  lawful  discretion." 

On  the  trial  of  George  G.  Barnard  (vol.  3,  p.  2070),  when 
the  court  had  under  consideration  the  article  of  impeachment  in 
which  it  was  charged  that  James  Fiske,  Jr.,  and  Jay  Gould,  had 
presented  the  sum  of  $1,000  to  a  child  of  the  respondent,  and  on 
another  occasion  had  presented  to  him  a  number  of  costly  chairs 
of  the  value  of  $500,  and  upwards,  although  the  facts  as  charged 
were  established  by  evidence,  sufficient  for  the  purpose  of  a  civil 
action,  a  majority  of  the  court  of  impeachment  voted  not  giulty, 
including  Chief  Judge  Church,  and  Judges  Allen,  Peckham,  Fol- 
ger,  Andrews,  and  Papallo;  Chief  Judge  Church  saying: 

'\  .  .  And  as  to  the  chairs  I  think  the  evidence  in  the 
case  —  the  conflicting  evidence  which  has  been  produced  here 
—  is  sufficient  to  create  a  doubt  whether  the  chairs  were  not 
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in  fact  paid  for.  If  T  i'ell  wnrninfcd  in  balancing  the  evi- 
dence, and  in  determining  that  question  in  a  single  action,  I 
might  como  to  the  conchision  that  the  evidence  of  pa%Tncnt 
was  not  reliable;  Imt  we  are  here  in  a  criminal  case,  where 
the  respondent  is  entitled  to  the  benelit  of  every  reasonable 
doubt,  both  upon  the  facts  and  tlie  law,  and  I  cannot  say  tliat 
the  eviden(^e  wliich  has  been  produced  is  not  sufficient  to  cre- 
ate some  doubt  as  to  wlictlier  the  chairs  were  not  paid  for." 

Judge  Aiuli'ews  said,  pauc  I'OTl  : 

lint  I  aro-c  simply  to  say  that  T  shall  vote  not 
guilty  upon  this  artiide,  u[)(ni  the  principle  that  this  defend- 
ant is  entitled  lo  every  reasonable  doubt,  and  that  that  doubt 
as  to  his  guilt,  according  to  the  charge,  exists  in  my  mind 
upon  the  evidence  in  the  case." 

Judge  Allen  said,  page  2072 : 

"  In  respect  to  the  chairs,  while  I  concur  with  the  Chief 
Judge  that  perhaps  upon  the  trial  of  an  issue  in  a  civil  action 
where  it  was  necessary  to  determine  the  fact  one  way  or  the 
other  I  could  bring  my  mind  to  a  definite  conclusion,  yet 
there  is  probably  in  the  conflict  and  uncertainty  of  the  evi- 
dence enough  of  doubt  upon  the  question  whether  the  chairs 
were  in  fact  a  gift  to  rcfjuire  us  to  give  to  Judge  Barnard 
the  benefit  of  that  doubt  in  the  form  of  an  acquittal." 

In  the  proceedings  for  the  removal  of  District  Attorney  Jerome, 
which  resulted  in  a  dismissal  of  the  petition  —  and  we  had  the 
pleasure  of  seeing  him  here  in  Court  at  the  table  of  the  counsel 
for  the  impeachmeut  managers  contemporaneously  with  the  hear- 
ing of  the  testimony  of  the  witness  Allan  A.  Ryan  —  Governor 
Hughes  said: 

"A  public  officer  is  entitled  to  the  same  presumption  in  his 
favor  as  those  which  in  accordance  with  the  spirit  of  our 
authorities  are  raised  in  favor  of  any  other  person  accused 
of  wrougdoiug.  The  fact  that  he  is  a  public  officer  does  not 
deprive  him  of  the  right  to  be  considered  innocent  by  fair- 
minded  people  until  he  is  proved  guilty,  and  to  be  free  from 
the  imputation  of  bad  faith,  or  improper  motive,  until  tho 
evidence  of  it  is  clearl^y  shown." 
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The  passages  from  the  opinion  in  the  P3arnai'J  ease,  just  re- 
ferred, were  quoted  approvingly  on  the  impeachment  of  Belk- 
nap, as  Secretary  of  War,  and  the  opinions  then  expressed  by  vari- 
ous senators  were  to  the  same  effect. 

See  also  State  v.  Buckley,  54  Ala.  ."iOO ;  State  v.  Robinson,  1 
Ala.  4S2  ;  s.  c.  20  So.  Rep.  30;  TvillMirn  y.  Law.  Ill  CaL  — ;  s.  c. 
43  Pac.  Rep.  615. 

In  State  y.  Hastings,  55  X.  W.  774  (37  Xebraska  96)  impeach- 
ment proceedings  were  brought  against  George  B.  Hastings,  at- 
torney general,  John  ( '.  Allen,  secretary  of  state,  and  Augustus 
R.  Humphrey,  commissioner.  Judge  Post,  in  discussing  the  na- 
ture of  the  proceeding,  said,  at  page  7S1: 

'"Another  question  which  is  suggested  in  this  connection 
is  the  character  of  this  proceeding,  yiz. :  whether  it  is  to  be 
regarded  as  a  civil  action  or  as  a  criminal  prosecution  for 
the  }>urpnse  of  the  prctdiiction  and  the  quantum  of  proof  to 
warrant  a  conviction.  It  may  be  safely  asserted  that  the 
decided  weight  of  authority  in  this  country  and  in  England, 
if  indeed,  there  exists  a  diversity  of  opinion  on  the  subject, 
is  that  impeachment  in  that  respect  must  be  classed  as  a 
criminal  prosecution,  in  which  the  state  is  required  to  estab- 
lish the  essential  elements  of  the  charge  beyond  a  reasonable 
douht.  Blackstone  (4  CNim.  250)  thus  defines  the  proceed- 
ing: 'But  an  impeachment  before  the  Lords  by  the  Com- 
mons of  Great  Britain  in  Parliament  is  a  prosecution  of  the 
already  known  and  established  law,  and  has  been  frequently 
put  in  practice,  being  a  presentment  to  the  most  high  and 
supreme  court  of  criminal  jurisdiction  by  the  most  solemn 
grand  interests  of  the  whole  Kingdom.'  In  the  impeachment 
of  Belknap.  Senatoi-  Wright  used  the  following  language: 
*  Because  it  does  not  satisfy  me  upon  this  point  beyond  a  rea- 
sonable doubt,  and  because  it  is  quite  wanting  in  everything 
like  directness  and  force.  .  .  .  T  feel  bound  to  vote  *  Xot 
guilty.'  "  Language  of  siinilar  import  was  u^ed  by  Senators 
Christiancy,  Booth,  Ogl(\'^l)y,  and  others.  But  we  are  ior- 
tunatelv  not  without  judicial  authority  on  the  subject.  In 
the  impeachment  of  Barnard  (1S72)  the  judges  of  the  Court 
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of  Appeals  of  ^ew  York  sat  with  the  senators,  and  appear 
to  have  been  consulted  upon  all  doubtful  questions.  Chief 
Justice  Church  (page  2070),  speaking  upon  the  subject  un- 
der consideration  said:  'If  I  felt  warranted  in  balancing 
the  evidence,  and  in  determining  that  question  in  a  single 
action,  I  might  come  to  the  conclusion  that  the  evidence  of 
payment  was  not  reliable;  but  we  are  here  in  a  criminal 
case,  where  the  respondent  is  entitled  to  the  benefit  of  every 
reasonable  doubt,  both  upon  the  facts  and  the  law,  and  I 
cannot  say  that  the  evidence  which  has  been  produced  is  not 
sufficient  to  create  some  doubt.'  Judge  Andrews  (p.  2071) 
said:  'I  shall  vote  '  Xot  guilty'  upon  this  article,  upon 
the  principle  that  this  defendant  is  entitled  to  every  reason- 
able doubt,  and  that  that  doubt  as  to  his  guilt,  according  to 
the  charge,  exists  in  my  mind  upon  the  evidence  in  the  case.' 
Like  views  were  expressed  by  other  judges,  but  there  was  no 
dissent  from  the  opinions  above  quoted;  and  in  State  v. 
Buckley,  54  Ala.  599,  impeachment  is  defined  as  a  criminal 
proceeding  without  the  right  of  trial  by  jury.  It  is  not 
alone  in  form  but  also  in  substance,  a  criminal  prosecution. 
As  said  by  Senator  Sargent  in  Belknap's  case  (p.  87)  :  'A 
sentence  of  disqualification  is  a  humiliating  badge  fixed  to 
high  crimes  and  misdemeanors  in  office.'  While  we  have  in 
this  country  no  technical  attainder  working  a  corruption  of 
blood,  the  sentence  of  disqualification  to  hold  or  enjoy  any 
office  of  honor,  profit,  or  trust  which  is  provided  by  our 
Constitution  in  case  of  conviction  by  impeachment,  is  within 
the  primary  definition  of  the  term.  It  is  the  extinction  of 
civil  rights  and  capacities,  a  mark  of  infamy  by  means  of 
which  the  oflFender  becomes  attinctus  or  blackened.  Ral.  & 
Law  Die.  Tit.  'Attainder';  1  Bi^h.  Crim.  Law  966,  970, 
and  notes.  The  allegation  that  the  respondents  acted  wilfully 
and  corruptly  being  without  support,  it  follows  that  there  ia 
a  failure  of  proof  with  respect  to  specification  No.  3." 

In  State  ex  rel.  x\ttorney  General  v.  Buckley,  54  Ala.  599,  an 
information  was  filed  by  the  Attorney  General  against  Charles 
W.  Bucklev,  Judge  of  the  Probate  Court,  praving  his  impeach- 
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ment  and  rcinoval  from  office  inider  the  provisions  of  "An  act  to 
provide  for  the  impeachment  and  removal  from  office  of  officers 
mentioned  in  section  2  and  section  —  of  article  7.  of  the 
Constitution  of  A];il):\ina,''  approved  Afarch  7,  1870.  vStone,  J., 
page  617,  said: 

''  Impeachment,  like  most  of  our  proceedings,  civil  and 
criminal,  came  to  ns  from  English  jurisprudence.  In  Eng- 
land it  was  regarded  and  treated  as  the  highest  form  of 
criminal  prosecution.  There,  on  conviction,  the  severest 
penalties  of  the  law  could  be  inflicted.  See  Parliamentary 
History  of  England,  vol.  2G,  1218,  et  seq.;  4  Black.  Com., 
259;  2  Hale  Pleas  of  Cro.  150;  Comyn's  Dig.  Title  Parlia- 
ment L. 

"  Under  the  Constitution  of  Alabama,  article  7,  section  4, 
penalties  in  cases  of  impeachment  '  shall  not  extend  beyond 
removal  from  office,  and  disqualitication  from  holding  office 
under  the  authority  of  this  state,  for  the  term  for  which 
he  (the  officer  impeached)  was  elected  or  appointed.'  " 

"  The  Constitution  of  the  United  States,  article  1,  section 
3,  subdivision  7,  contains  precisely  the  same  limitations  on 
the  measure  of  punishment  in  impeachment  as  that  found  in 
our  Constitution,  save  that  tlie  disqualification  to  hold  office 
may,  under  it,  be  extended  during  the  life  of  the  offender. 

'*  ^[r.  Story,  in  his  Commentaries  on  the  Constitution,  sec- 
tion 088,  after  stating  that  in  England  '  articles  of  impeach- 
ment are  a  kind  of  l)ill  of  indictment,  found  by  the  commons, 
and  tried  by  the  lords,'  adds:  'In  the  Constitution  of  the 
United  States,  the  House  of  Representatives  exercises  the 
functions  of  the  House  of  Commons,  in  regard  to  impeach- 
ment ;  and  the  Senate,  for  the  functions  of  the  House  of 
Lords,  in  relation  to  the  trial  of  the  party  accused.  The 
principles  of  the  common  law,  so  far  as  the  jurisdiction  is  to 
be  exercised,  are  deemed  of  primary  obligation  and  govern- 
ment. The  object  of  prosecutions  of  this  sort  in  both  coun- 
tries, is  to  reach  high  and  ])()tent  offenders,  such  as  might  be 
presumed  to  escape  punisbment  in  the  ordinary  tribunals, 
either  from  tbcii*  own  extraordinary  influence,  or  from  the 
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imperfect  organization  and  powers  of  those  tribunals.  These 
prosecutions  are,  therefore,  conducted  by  the  representatives 
of  the  nation,  in  their  public  capacity,  in  the  face  of  the 
nation,  and  upon  a  responsibility  which  is  at  once  felt  and 
reverenced  by  the  whole  community.  The  notoriety  of  the 
proceedings,  the  solemn  manner  in  which  they  are  con- 
ducted, the  deep  extent  to  which  they  atfect  the  reputations 
of  the  accused,  the  ignominy  of  a  conviction  which  is  to  be 
known  through  all  time,  and  the  glory  of  an  acquittal  which 
ascertains  and  confirms  innocence  —  these  are  all  calculated 
to  produce  a  vivid  and  lasting  interest  in  the  public  mind, 
and  to  give  to  such  prosecutions,  when  necessary,  a  vast  im- 
portance, both  as  a  check  to  crime  and  an  incitement  to  virtue. 

"The  same  author,  in  section  798,  says:  '  It  is  the  boast 
of  English  jurisprudence,  and  without  it  the  power  of  im- 
peachment would  be  an  intolerable  grievance,  that  in  trials 
by  impeachment  the  law  differs  not  in  essentials  from  crim- 
inal prosecutions  before  inferior  courts.  The  same  rules  of 
evidence,  the  same  legal  notions  of  crimes  and  punishments 
prevail.'  See  also,  sections  7r)0,  764,  781 ;  1  Bisli.  Cr.  Law, 
sec.  915  (362);  9  Appleton's  Amer.  Cyclopaedia,  197;  4 
Kent  Com.   (marg.)  289;  Bouv.  Law  Diet.  'Impeachment.' 

''  The  authorities  above  hold  that  removal  from  office  and 
disqualification  to  hold  office  are  criminal  punishment.  But 
tho  doctrine  has  been  carried  mucli  farther. 

"  In  Ex  parte  Garland,  4  Wal.  333,  it  was  shown  that  .Afr, 
Garland  had,  before  the  war,  l)een  licensed  to  practice  law  in 
the  Federal  courts.  Having  subsequently  participated  on  the 
side  of  the  Confederates  in  the  war  between  the  sections  of 
the  Union,  the  question  was  whether  he  should  be  allowed 
to  practice  his  profession,  without  taking  the  oath  prescribed 
by  the  act  of  Congress  of  January  24,  186.5.  That  act  de- 
clared that  '  no  person  shall  be  admitted  as  an  attorney  and 
counselor  to  the  l)ar  of  the  Supreme  Court,  or  to  the  bar  of 
any  circuit  or  district  court  of  the  Enited  States,'  etc.,  '  or 
be  allowed  to  appear  and  be  heard  by  virtue  of  any  previous 
admission,'  etc.,  '  unless  he  shall  have  first  taken  and  sub- 
scribed the  oath,    .    .    .    that  he  has  never  voluntarily  borne 
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arms  against  tlie  United  States  since  he  has  been  a  citizen 
thereof;  that  he  has  voluntarily  given  no  aid,  countenance, 
counsel  or  encouragement  to  persons  engaged  in  armed  hos- 
tility thereto/  etc.  It  was  ruled  by  the  court  that  '  to  take 
away  the  right  to  practice  law,  guaranteed  to  Mr.  Garland 
by  his  license  previously  obtained,  was  punishment  for  past 
conduct ;  that  it  imposed  a  punishment  for  some  of  the  acts 
specihed,  which  were  not  punishable  at  the  time  they  were 
committed,  and  to  others  of  the  acts  it  adds  a  new  punishment 
to  that  before  prescribed,  and  it  is  thus  within  the  inhibition 
of  the  Constitution  against  the  passage  of  an  ex  post  facto 
law.'  The  only  punishment  which  the  act  imposed,  was  a 
deprivation  of  the  right  to  practice  law  in  the  United  States 
courts. 

'*  To  the  same  effect  as  was  the  case  above,  and  for  the 
same  reasons,  are  the  cases  of  Cummings  v.  State  of  Missouri, 
4  Wal.  277;  Ex  parte  Wm.  Law,  35  Geo.  Eep.  303;  Im- 
peachment of  Andrew  Johnson;  Rev.  Code,  sec.  3755;  Ex 
parte  Dorsey,  7  Por.  293.  The  case  last  cited  was  decided 
by  this  court  near  forty  years  ago,  and  has  never  been  over- 
turned. In  his  opinion.  Mr.  Justice  Goldwaite  says:  '  I  have 
omitted  any  argument  to  show  that  disqualification  from 
office,  or  from  the  pursuits  of  a  lawful  avocation  is  a  punish- 
ment; that  it  is  so,  is  too  evident  to  require  any  illustration; 
indeed,  it  may  be  questioned  whether  any  ingenuity  could 
devise  any  penalty  which  would  operate  more  forcibly  on 
society.'  Mr.  Justice  Ormond  concurred  with  him  in  the 
opinion  that  the  statute  they  were  construing,  whose  only 
penalty  was  disqualification  to  hold  office,  or  to  practice  law, 
was  '  highly  penal.' 

'•  We  feel   constrained   to  hold   that   impeachment,   under 
our  Constitution,  is  a  criminal  prosecution.'' 
In   Professor  Theodore  W.    Dwight's   article   in   C   Am.   Law 

Reg.,  page  257,  in  speaking  of  the  nature  of  the  proceeding  of 

impeachment  on  page  261,  he  says: 

"  The  effect  of  an  impeachment,  like  that  of  an  indict- 
ment, is  simply  that  there  is  apparent  reason  to  believe  that 
there  has  been  a  criminal  violation  of  the  laws  by  the  iudivid- 
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ual  impeached.  He  may  in  proper  cases  be  arrested  and  held 
in  custody  or  required  to  give  security.  The  law  still  pre- 
sumes his  innocence  and  can  do  no  more  than  to  take  such 
steps  as  may  be  necessary  to  render  his  attendance  at  the 
trial  certain.  The  trial  must  be  conducted  in  accordance  with 
the  rules  of  evidence  observed  in  the  ordinary  courts ;  the 
person  impeached  can  only  be  convicted  of  a  crime  known  to 
the  law,  the  punishment  follows  that  attached  to  the  same 
crime  by  the  ordinary  courts.  Forfeiture  of  rights  can  only 
occur  after  conviction.  Impeachments,  like  indictments,  are 
methods  of  procedure  in  criminal  cases  and  nothing  more." 

In  State  ex  rel.  Attorney  General  v.  Tally,  102  Ala.  25,  15 
Southern  722,  impeachment  proceedings  were  brought  to  remove 
respondent  from  office  for  misdemeanors  in  office.  McClellan,  J., 
said,  at  page  35 : 

"  Without  discussing  at  present  other  objections  to  testi- 
mony which  may  be  ruled  upon  in  the  course  of  this 
opinion,  we  will  proceed  to  state  and  consider  the  evidence 
with  reference  to  the  guilt  or  innocence  of  the  respondent 
of  the  charges  brought  against  him  by  the  information, 
premising  that  we  recognize  the  rule  of  conviction  beyond  a 
reasonable  doubt  as  applicable  to  this  case,  and  that  our  minds 
must  be  convinced  to  that  degree  of  the  guilt  of  the  respondent 
before  we  can  adjudge  him  guilty  as  charged." 

In  State  v.  O'Driscoll,  3  Brev.  (S.  C.)  526,  impeachment  pro- 
ceedings before  the  Senate,  Brevard,  J.,  said,  at  page  528 : 

"  Besides,  so  far  from  considering  the  trial  by  impeach- 
ment as  oppressive,  it  appears  to  me  a  great  constitutional 
privilege,  an  honorable  distinction  in  favor  of  distinguished 
citizens,  invested  with  civil  employments,  and  places  of  public 
trust  and  emolument,  by  the  choice  or  appointment  of  the 
people  or  their  public  functionaries;  and  the  rights  of  the 
accused  on  such  trials  are  cautiously  guarded  and  greatly 
favored.  The  House  of  Representatives  have  the  sole  power 
of  impeaching,  and  the  Senate  the  sole  power  of  judging.  A 
concurrence  of  two-thirds  of  the  first  branch  of  the  Legisla- 
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ture  is  necessary  to  an  iinpeaeliineiit ;  and  a  like  concurrence 
of  the  members  present  of  the  Senate  is  necessary  to  convict; 
and  the  Senate  may  be  considered  as  a  select  grand  jury, 
men  of  experience  and  tried  wisdom,  and  of  the  first  respect- 
ability in  the  state,  acting  under  the  solemn  sanction  of  an 
oath  or  affirmation,  as  in  the  usual  course  of  criminal  pro- 
ceedings of  courts  of  justice." 

Bearing  in  mind,  then,  the  doctrine  which  has  just  been  illus- 
trated, and  treating  this  case  as  a  criminal  proceeding,  governed 
by  all  the  rules  which  the  humane  policy  underlying  our  crimi- 
nal jurisprudence  prescribes,  we  come  to  the  analysis  of  the  sev- 
eral articles  in  their  general  legal  aspects,  along  broad  lines,  as 
distinguished  from  a  minute  examination  into  the  evidence  bear- 
ing on  the  several  charges,  which,  if  necessary,  will  become  the 
subject  of  later  discussion  and  consideration.  For  convenience 
of  treatment,  we  shall  take  up  articles  1,  2  and  6,  those  to 
which  the  impeachment  managers  have  principally  addressed 
themselves,  and  which,  as  is  evident,  have  been  considered  by  them 
the  very  backbone  of  the  skeleton  which  they  have  sought  to  clothe 
with  the  flesh  and  blood  of  an  avenging  Xemesis. 

Article  1  is  confessedly  an  attempt  to  charge  a  violation  of 
those  sections  of  the  election  law  known  as  the  corrupt  practices 
act.  Briefly  stated,  it  is  charged  that  the  respondent  was  re- 
quired by  the  statute  in  force  on  Xovember  12.  1912.  to  file  in 
the  office  of  the  Secretary  of  State,  within  twenty  days  after  his 
election,  a  statement  setting  forth  all  the  receipts,  expenditures, 
disbursements  and  liabilities  made  or  incurred  by  him  as  a 
candidate  for  Governor  at  said  general  election,  which  statement, 
it  is  claimed,  "  the  statute  required  to  include  the  amount  re- 
ceived, the  name  of  the  person  or  committee  from  whom  received, 
the  date  of  its  receipt,  the  amount  of  every  expenditure  or  dis- 
bursement exceeding  five  dollars,  the  name  of  the  person  or  com- 
mittee to  whom  it  was  made  and  the  date  thereof,  and  all  contribu- 
tions made  by  him."  It  is  then  stated  that  he  filed  in  the  office  of 
the  Secretary  of  State  wljat  pni-[»(>i-t('d  to  be  such  a  statement, 
which  showed  receipts  from  sixty-eight  contributors  aggregating 
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$5,460,  and  ten  items  of  expenditure  aggregating  $7,724.09,  tlio 
detailed  items  of  wliicli  were  fnlly  set  forth  in  said  statement  so 
filed  as  aforesaid. 

It  is  then  alleged  that  the  statement  thus  made  and  filed  '^  was 
false  and  was  intended  by  him  (the  respondent)  to  ])e  false  and  an 
evasion  and  violation  oi  the  statutes  of  the  state,  and  the  same  was 
made  and  filed  by  him  wilfully,  knowingly  and  corruptly,"  it  be- 
ing false  in  the  particulars  that  it  did  not  contain  the  contribu- 
tions that  had  been  received  by  him  and  which  should  have  been 
set  forth  in  the  statement,  from  various  individuals  named,  and 
that  in  making  and  filing  such  false  statement  he  did  not  act  as 
required  by  law,  but  in  express  violation  of  the  statutes  of  the 
State. 

It  is  not  alleged  or  pretended  that  this  act  constituted  a  felony, 
or  a  misdemeanor,  or  a  crime  of  any  kind  whatsoever.  It  is  not 
pretended  that  the  account  was  not  in  all  respects  accurate,  in  so 
far  as  it  related  to  the  expenditures  made  by  the  respondent.  Nor 
is  it  pretended  that  the  report  did  fully  state  all  contributions  made 
by  him.  The  sole  allegation  and  the  only  contention  that  has  been 
made,  and  which  the  respondent  was  called  to  meet,  is,  that  the 
statement  filed  by  him  did  not  state  all  of  the  contributions  re- 
ceived by  him. 

The  first  question,  thci'cfore,  that  arises  under  this  article  is, 
whether  or  not,  nnder  llic  statute,  I'onstrned  as  a  penal  statute 
sliould  be  construed,  the  respondent  was  under  any  legal  duty  to 
make  a  full  statement  of  the  contributions  received  by  him  from 
others,  as  distinguished  from  contributions  made  by  him  and  the 
moneys  expended  by  him  in  connection  with  his  election. 

Although  this  snbject  has,  to  some  extent,  been  discnssed  at  an 
earlier  stage  of  this  trial,  it  is  nevertheless  believed  to  be  of  such 
pith  and  moment  that  it  is  proper  to  make  a  further  and  closer 
examination  into  the  statutes  relating  to  the  reports  required  to  be 
made  by  candidates  for  office. 

Proceeding  in  chronological  order,  it  is  important  first  to  con- 
sider what  is  now  section  776  of  the  Penal  Taw,  but  what  originally 
was  section  41-w  of  the  Penal  Code,  enacted  by  Taws  of  1892, 
chapter  693,  section  1,  which,  as  will  presently  appear,  was 
amended  in  one  [)arii(Mihu-  by  chapter  439  of  the  Taws  uf  1010 
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and  recnacted  so  as  to  go  into  effect  on  September  1,  1910.     That 
section,  so  far  as  material,  reads  as  follows: 

'■  Every  candidate  who  is  voted  for  at  any  public  election 
held  within  this  State  shall,  within  ten  days  after  such  elec- 
tion, file  as  hereinafter  provided  an  itemized  statement  show- 
ing in  detail  all  moneys  contributed  or  expended  by  him 
directly  or  indirectly,  by  himself  or  through  any  other  per- 
son, in  aid  of  his  election.  Such  statement  shall  give  the 
names  of  the  various  persons  who  receive  such  moneys,  the 
specific  nature  of  each  item,  and  the  purpose  for  which  it  was 
expended  or  contributed.  There  shall  be  attached  to  such 
statement  an  affidavit  subscribed  and  sworn  to  by  such  candi- 
date, setting  forth  in  substance  that  the  statement  thus  made 
is  in  all  respects  true,  and  that  the  same  is  a  full  and  detailed 
statement  of  all  moneys  so  contributed  or  expended  by  him, 
directly  or  indirectly,  by  himself  or  through  any  other  per- 
son, in  aid  of  his  election.  Candidates  for  offices  to  be  filled 
by  the  electors  of  the  entire  State,  or  any  division  or  district 
thereof,  greater  than  a  county,  shall  file  their  statements  in 
the  office  of  the  Secretary  of  State.  .  .  .  Any  candidate 
for  office  who  refuses  or  neglects  to  file  a  statement  as  pre- 
scribed in  this  section  shall  be  guilty  of  a  misdemeanor." 

As  originally  enacted,  the  last  clause  of  this  section  ended  with 
the  phrase,  ''  and  shall  also  forfeit  his  office."'  This  latter  clause 
was  stricken  out  by  the  amendment  of  1910,  to  which  reference 
has  just  been  made,  it  having  been  held  in  Stryker  v.  Churchill,  39 
Miscellaneous  Reports  578.  that  such  a  forfeiture  clause  as  appli- 
cable to  an  elected  candidate  is  unconstitutional,  in  that  it  imposes 
an  official  test  other  than  that  prescribed  by  section  1  of  article 
13  of  the  Constitution,  which  declares  that  no  other  oath, 
declaration  or  test,  save  that  therein  set  forth,  shall  be  required  as 
a  qualification  for  any  office  of  public  trust. 

This  section  referred  to  a  statement  by  the  candidate.  It  re- 
lated to  two  subjects  only,  the  moneys  contributed  by  the  candidate 
and  the  money  expended  by  the  candidate,  directly  or  indirectly, 
whether  by  himself  or  thmu'rh  any  other  person.      This  idea  is  ex- 
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pressed  three  times  in  this  comparatively  short  section.  It  had 
reference  only  to  contributions  and  expenditures  by  the  candidate, 
and  not  contributions  made  to  him. 

It  would  be  impossible  to  construe  it  as  having  reference  to  con- 
tributions made  to  the  candidate.  That  would  be  doing  violence 
to  the  entire  structure  of  the  sentence.  The  idea  which  was  then 
in  the  mind  of  the  lawmakers  was,  to  deal  solely  with  the  acts  of  a 
candidate,  and  not  with  the  acts  of  anybody  else.  There  had  been 
serious  complaint  with  regard  to  large  contributions  made  by  can- 
didates to  political  parties,  or  otherwise,  for  the  purpose  of  accom- 
plishing their  election.  It  was  claimed  that  men  of  small  means 
would  be  prevented  from  running  for  office,  because  of  the  neces- 
sity of  making  large  contributions  and  spending  large  sums  of 
money. 

Throughout  this  section,  therefore,  the  idea  is  expressed 
over  and  over  again,  that  it  is  the  candidate's  contribution  and  the 
candidate's  expenses  as  to  which  information  is  required.  The 
statement  makes  it  necessary  to  give  the  names  of  the  various  per- 
sons who  received  the  moneys,  the  specific  nature  of  each  item,  and 
the  purpose  for  which  it  was  expended  or  contributed.  Nothing 
is  said  as  to  the  names  of  persons  from  whom  money  is  received. 
It  is  therefore  evident  that  the  framers  of  this  legislation,  having 
in  mind  merely  a  single  contributor,  the  candidate,  did  not  con- 
sider it  necessary  to  add  the  futile  statement  requiring  the  giving 
of  the  name  of  the  only  contributor  whom  they  had  in  mind,  and, 
therefore,  necessarily  contented  themselves  with  calling  for  the 
names  of  the  persons  who  received  the  moneys  which  were 
contributed  or  expended. 

This  idea  becomes  even  more  clear  when  one  reads  section  779, 
which  prohibits  any  person  from  soliciting  money  from  a  candi- 
date for  an  elective  office,  and  section  780,  which  declares  that  no 
candidate  for  a  judicial  office  shall  directly  or  indirectly  make  any 
contribution  of  money  or  other  thing  of  value,  nor  shall  any  con- 
tribution be  solicited  of  him.  This  indicates  beyond  the  perad- 
venture  of  a  doubt  that  what  the  Legislature  had  in  mind  was  sim- 
ply the  subject  of  contributions  by  candidates  for  office.  It  did 
not  assume  to  deal  with  contributions  made  to  them. 


13S  TETAL    OF    AVir.TJAAr    SFLZER 

That  tliis  is  the  kcvimte  nf  this  cuiii-e  Iciiislation  is  further 
indicated  by  section  781,  which  limirs  the  amount  which  may  be 
expended  by  candidates.  Thus,  a  t-andidate  for  Governor  is  re- 
stricted to  the  expenditure  of  the  sum  of  $10,000.  It  is  very 
evudent  that  this  could  not  liave  been  intended  to  refer  to  ex- 
penditures made  by  any  uthcr  persoii  in  connection  with  an  elec- 
tion for  Governor,  because  it  would  be  utterly  impossil)le  to  con- 
duct an  election  for  Governor  if  the  sum  total  which  might  be 
expended  for  or  on  behalf  of  such  a  candidate  were  limited  to 
$10,000.  The  expenses  of  conducting  public  meetings,  of  travel, 
and  for  other  legitimate  purposes,  under  the  most  favorable  con- 
ditions, would  largely  exceed  that  sum. 

Hence  there  is  no  room  for  doubt  that  section  776  could  have 
had  no  other  object  than  to  refer  to  the  contributions  made  by  a 
candidate,  and  not  to  such  contriinitions  as  might  be  made  to  him 
or  for  him,  by  third  parties. 

This  act,  being  a  penal  act.  must  be  governed  by  the  general 
rules  of  construction  applicable  to  such  acts.  Xothing  is  to  bo 
read  into  it,  but  it  should  be  construed  with  strictness,  espe- 
cially since  the  requireniv^nts  which  it  contains  are  purely  the 
creation  of  statute;  nothing  is  to  be  implied,  the  language  is  to 
be  read  in  its  natural  sense,  and  words  which  will  not  be  found 
in  the  statute  are  not  to  be  supplied  in  order  to  create,  by  con- 
struction, a  duty  which  is  not  specified  in  the  legislative  enact- 
ment, in  order  that  a  penalty  may  be  visited  upon  him  who  fails 
to  comply  with  the  duty  thus  artificially  superimposed  upon  the 
terms  of  the  statute. 

This  would  be  the  first  time  in  the  history  of  penal  legisla- 
tion when,  by  a  liberal  construction,  that  would  be  converted  into 
a  crime  which,  according  to  the  plain  reading  of  the  statute,  is 
not  so  intended  to  l)e  made,  and  when,  by  the  strict  though  not 
unreasonable  construction,  to  which  we  are  entitled,  there  could 
not  by  any  possibility  be  spelled  out  an  intention  to  create  the 
duty  or  the  crime  resulting  from  a  breach  of  such  interpolated 
duty. 

This  brings  us  to  a  consideration  of  article  20  of  the  election 
law,  relating  to  corrupt  practices.  As  has  been  said  in  the 
course  of  the  discussion,  this  statute  is  exceedingly  inartificial, 
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l)liiKl  and  confusing.  It  found  its  way  into  our  legislation  by 
chapter  502  of  the  Laws  of  IDOG.  Sections  541,  542  and  54G 
were  subsequently  amended  hy  chapter  596  of  the  Laws  of  1907. 
Section  770  of  the  Penal  Law,  having  been  reenacted  in  1910,  it 
is  evident  that  the  latter  act  is  still  in  force,  and  if  there  is  any 
inconsistency  between  it  and  the  corrupt  practices  article,  it 
must  be  deemed  to  control. 

The  evident  purpose  of  this  article  was,  to  require  reports  to 
be  made,  not  only  by  a  candidate,  under  section  776  of  the  Penal 
Law,  but  also  by  political  committees,  and  with  respect  to  the 
latter  the  requirements  extended  beyond  those  which  a  candidate 
was  required  to  observe  under  section  776  of  the  Penal  Law. 

The  corrupt  practices  act  consists  of  twenty-one  sections,  num- 
bered 540  to  560,  both  inclusive.  By  section  540  a  political 
committee  is  defined.  Section  541  relates  to  a  statement  of  cam- 
paign payments  not  made  through  a  political  committee.  That 
section  reads  as  follows: 

"Any  person,  including  a  candidate,  who  to  promote  the 
success  or  defeat  of  a  political  party,  or  to  aid  or  influence 
the  election  or  defeat  of  a  candidate  or  candidates  for  public 
office  .  .  .  shall  give,  pay,  expend  or  contribute,  any 
money  or  other  valuable  thing  except  to  the  chairman,  treas- 
urer or  a  member  of  a  political  committee,  or  to  an  agent 
duly  authorized  thereto  in  writing  by  such  committee,  or  to 
a  candidate  or  an  agent  of  such  candidate  authorized  by  the 
c«,ndidate  thereto  in  writing,  or  except  for  personal  expenses 
as  hereinafter  provided,  shall  file  the  statement  required  by 
section  five  hundred  and  forty-six,  and  shall  be  subject  to  all 
the  duties  by  this  chapter  required  of  a  political  committee 
or  the  treasurer  thereof." 

This  merely  refers  to  the  duty  of  a  person  making  a  contribu- 
tion, whether  he  be  himself  a  candidate  for  office  or  not.  It  refers 
to  a  contribution  by  any  person,  including  a  candidate,  and  has 
reference  to  the  duty  of  the  person  who  makes  the  contribution, 
and  not  of  the  person  to  whom  the  contribution  is  made. 

Section  546,  to  which  reference  is  made  in  secti(jn  541,  reads 
as  follows: 
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"  The  treasurer  of  every  political  committee  which,  or 
any  officer,  member  or  agent  of  whidi,  in  connection  with 
any  election  receives,  expends  or  disburses  any  money  or  its 
equivalent,  shall,  within  twenty  days  after  such  election, 
file  a  statement  setting  forth  all  receipts,  expenditures,  dis- 
bursements and  liabilities  of  the  committee,  and  of  every 
officer,  member  and  other  person  in  its  behalf.  In  each  case 
it  shall  include  the  amount  received,  the  name  of  the  person 
or  committee  from  whom  received,  the  date  of  its  receipt, 
the  amount  of  every  expenditure  or  disbursement,  the  name 
of  the  person  or  committee  to  whom  it  was  made,  and  the 
date  thereof;  and  unless  such  expenditure  or  disbursement 
shall  have  been  made  to  another  political  committee,  it 
ehall  state  clearly  the  purposes  of  such  expenditure  or 
disbursement.  .  .  .  The  statement  to  be  tiled  by  a 
candidate  or  other  person  not  a  treasurer,  shall  be  in  like 
fonn  as  that  hereinbefore  provided  for,  but  in  statements 
filed  by  a  candidate,  there  shall  also  be  included  all  contribu- 
tions made  by  him.'" 

The  reference  in  section  546  to  "  the  statement  to  be  filed  by  a 
candidate  or  other  person  not  a  treasurer  "  harks  back  to  section 
541,  which  in  turn  refers  to  section  546.  As  has  already  been 
seen,  section  541  relates  to  the  duty  of  a  person,  "  including 
a  candidate,''  who  contributes  money  to  any  person  other  than 
the  chairman,  treasurer  or  member  of  a  political  committee,  or 
to  an  agent  duly  authorized  thereto  in  writing  by  such  committee, 
or  to  a  candidate  or  agent  of  a  candidate.  Here,  again,  this  refers 
to  a  statement  of  payments  made  by,  and  not  of  payments  to,  the 
person  called  upon  to  make  the  statement.  Hence,  when  section 
546  refers  to  a  statement  by  the  persons  referred  to  in  section 
541,  it  is  ob\'ious  that  such  statement  can  only  be  one  which  deals 
with  the  subject  matter  of  section  541.  namely,  payments  by,  and 
not  payments  to,  the  individuals  therein  referred  to. 

In  order  to  make  it  certain  that,  so  far  as  a  candidate  is  con- 
cerned, he  is  called  upon  to  make  only  the  statement  specified  in 
section  541,  and  in  order  to  avoid  the  possibility  of  an  interpreta- 
tion that  he  is  not  called  upon  to  make  the  statement  required  bj 
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Bection  776  of  the  Penal  Law,  it  is  enacted  that,  "  in  statements 
filed  by  a  candidate  there  shall  also  be  included  all  contributions 
made  by  hiuL"  If  the  statement  to  be  filed  by  a  candidate  re- 
ferred to  in  section  511  had  reference  to  anything  other  than  the 
subject  matter  of  section  541  of  the  election  law,  and  that  such 
statement  would  have  to  be  in  all  things  like  the  statement  re- 
quired from  the  treasurer  of  a  political  committee,  what  would 
have  been  the  sense  in  expressly  stipulating  that  the  statement  to 
be  filed  by  a  candidate  shall  include  all  contributions  made  by 
him  ? 

Even  this  statement  is  subject  to  the  further  exception  con- 
tained in  section  541,  that  it  need  not  contain  a  statement  of  the 
personal  expenses  set  forth  in  section  542  of  the  election  law, 
which  provides  that  a  candidate  ''  may  incur  and  pay  in  con- 
nection with  such  election,  his  own  personal  expenses  for  travel 
and  for  purposes  properly  incidental  to  traveling;  for  writing, 
printing  and  preparing  for  transmission  any  letter,  circular  or 
other  publication  not  issued  at  regular  intervals,  whereby  he  may 
state  his  position  or  views  upon  public  or  other  questions ;  for 
stationery  and  postage;  for  telegraph,  telephone  and  other  public 
messenger  service ;  but  all  such  expenditures  shall  be  limited  to 
those  which  are  directly  incurred  and  paid  by  him." 

Then  follows  the  provision:  ''  A  candidate  shall  in  any  event 
file  a  statement  of  any  contributions  made  by  him,"  which  is 
again  inserted  out  of  abundance  of  caution,  to  avoid  the  implica- 
tion that  section  776  of  the  Penal  Law  is  to  be  superseded. 

It  is  evident  that  the  statement  to  be  filed  by  a  candidate  can- 
not be  the  equivalent  of  the  statement  of  campaign  receipts  and 
payments  required  of  the  treasurer  of  a  political  committee.  If 
it  had  been  so  intended,  it  would  have  been  simplicity  itself  to 
have  stated,  that  a  candidate  shall  file  just  exactly  such  a  state- 
ment as  the  treasurer  of  a  political  committee  is  called  upon  to 
make.  The  very  fact  that  there  is  a  ditfereutiation  in  the  terms 
and  phraseology  of  the  statute  with  respect  to  the  statement  to 
be  filed  by  a  candidate,  shows  that  his  statement  is  of  an  entirely 
different  character  from  that  which  is  to  be  made  by  the  treas- 
urer of  a  political  committee,  and  that  it  can  have  reference  only 
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to  expenditures  and  contributions  made  by  him,  and  not  to  any 
contributions  made  to  him. 

The  fact  that  the  statement  filed  by  the  candidate  shall  be 
in  like  form  as  that  theretofore  provided  must  necessarily  mean 
that,  so  far  as  applicable,  the  statement  shall  be  in  like  form. 
Thar  phrase  is  to  be  read  distrilnitivcly ;  otherwise  it  would  re- 
sult in  a  meaningless  jumble  of  words,  which,  to  a  great  extent, 
would  be  left  without  force  or  meaning,  a  consequence  to  be 
avoided  in  the  interpretation  of  any  statute.  Our  interpretation, 
on  the  other  hand,  gives  full  effect  to  every  word  or  phrase  con- 
tained in  this  statute,  and,  in  consequence,  is  the  more  acceptable 
interpretation. 

Section  54 i  does  not  in  any  manner  affect  the  proposition  which 
we  are  now  discussing,  because  it  refers  to  a  person  acting  as  an 
officer,  member,  or  under  authority  of  a  political  committee,  or 
under  the  authority  of  a  candidate,  who  receives  any  money  or 
its  equivalent,  or  expends  or  incurs  any  liability  to  pay  the  same. 
It  does  not  refer  to  the  candidate  himself,  or  to  any  duty  owed 
by  him. 

The  corrupt  practices  article,  as  has  been  seen,  and  as  will 
be  hereafter  more  fully  discussed,  does  not  require  an  oath  to 
the  statement  filed  under  its  provisions.  It  merely  calls  for  a 
statement.  It  nowhere  refers  to  the  word  "  affidavit,"'  or  to  a 
sworn  statement  or  verified  statement.  ^loreover,  there  is  no 
provision  in  the  statute  which  makes  its  provisions  self -executing. 
The  mere  failure  to  file  a  statement,  or  the  filing  of  a  false  state- 
ment, is  not  in  and  of  it^(•]f  made  a  crime.  Xoncompliance  with 
the  terms  of  the  statute  is  merely  made  the  basis  of  contempt 
proceedings,  which  may  or  may  not  result  in  the  imposition  of 
a  penalty. 

The  statute  creates  a  new  duty,  establishes  a  new  remedy  for 
the  enforcement  of  such  duty,  and  prescribes  a  particular  method 
of  procedure.  It  is  a  proposition  which  runs  back  to  the  be- 
ginnings of  our  law,  that,  under  such  circumstances,  the  statutory 
remedy  is  exclusive,  and  if  it  does  not  declare  the  violation  of 
its  provisions  a  crime,  such  violation  is  not  indictable. 

In  Brown  v.  Buffalo,  etc.,  K.  R.  Co.,  22  N.  Y.  191,  Judge 
Welles  gaid  (p.  107; : 
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"In  ]'>eliaii  v.  People,  IT  X.  Y.  510,  I'ratt,  J.,  who  de- 
livered the  opinion  of  the  court,  says :  '  It  is  well  settled, 
that  where  an  act  is  prohibited  by  statute,  which  is  not 
criminal  at  couunon  law,  and  a  penalty  is  imposed  in  the 
same  statute,  declaring  such  prohibition,  the  act  is  not  in- 
dictable.' The  same  learned  judi;c  then  remarks,  that  the 
rule  is  based  on  the  assumption  that  the  Legislature,  having 
fixed  the  penalty  at  the  same  time  of  prohibiting  the  act, 
designed  that  there  should  be  no  other  punishment." 

In  People  v.  Stevens,  13  Wciul.  341,  Sutlierlaud,  J.,  said: 

''  Where  a  statute  creates  a  new  offense,  by  making  that 
unlawful  which  was  lawful  before,  and  prescribes  a  particular 
penalty  and  mode  of  proceeding,  that  penalty  can  alone  be 
enforced." 

In  Kex  V.  Pobinson,  2  Burr.  800,  Lord  Mansfield  said: 

''  The  rule  is  certain,  that  where  a  statute  creates  a  new 
offense,  by  prohibiting  and  making  unlawful  anything  which 
was  lawful  before,  and  appoints  a  special  remedy  against 
such  new  offense  (not  antecedently  unlawful)  by  a  particular 
sanction  and  particular  method  of  proceeding,  that  particular 
method  of  proceeding  must  be  pursued,  and  no  other." 

"  The  principle  is  a  very  ancient  one,  and  has  never  been 
departed  from ;  it  is  a  most  rational  interpretation  of  the 
law-making  power." 

In  Mairs  v.  Baltimore  &  Ohio  R.  E.  Co.,  175  'N.  Y.  409,  Judge 
Haight,  at  page  413,  said: 

"  Where  the  Legislature  prohibits  or  requires  the  doing  of 
an  act  and  prescribes  a  punishment  that  t^hall  l)e  inflicted  for 
a  violation  of  its  mandate,  the  punishment  furnishes  the  ex- 
clusive remedy  for  the  wrong,  so  far  as  the  public  is  con- 
cerned." 

"  In  the  earlier  decision  in  People  v.  Hislop,  77  N.  Y. 
331,  the  Court  of  Appeals  decided  that  where  a  statute 
creates  a  new  offense  making  that  unlawful  which  was  lawful 


144:  TEIAL    OF    WILLIAM    SFLZZE 

before,  and  prescribes  a  particular  penalty  tberefor,  that 
penalty  alone  can  be  enforced ;  the  offense  is  not  indictable 
(In  re  Barker,  56  Vt.  26)." 

In  Stafford  v.  Ingersoll.  3  Hill  38.  Mr.  Justice  Bronson  said: 

''  So.  where  a  statute  creates  a  right  which  did  not  exist 
before,  and  prescribes  a  remedy  for  a  violation  of  it,  that 
remedy  must  be  pursued."     (Almy  v.  Harris,  5  John.  lT5j. 

So,  in  Renwick  v.  Morris.  7  Hill  oTo.  the  Chancellor  declared: 

"  Where  a  new  offense  is  created,  and  a  penalty  is  given 
for  it,  or  a  new  right  is  given,  and  specific  relief  given  for 
the  violation  of  such  right,  the  punishment  or  remedy  is 
confined  to  that  given  by  statute." 

It  is  well-settled  law,  that  where  a  statute  imposes  a  new  duty 
where  none  existed  before,  and  gives  a  specific  remedy  for  its  vio- 
lation, the  presumption  is  that  this  remedy  was  meant  to  be 
exclusive,  and  the  party  complaining  of  the  breach  is  confined 
to  it.  Cooley  on  Torts,  2d  ed.,  783 ;  Atkinson  v.  Newcastle,  L. 
R.  2  Exch.  Div.  441;  Almy  v.  Harris,  5  John.  174;  Moore  v. 
Gadson,  93  X.  Y.  12;  Grant  v.  Slater  Mills,  14  R.  I.  380. 

Let  us  now.  in  the  light  of  this  principle,  further  examine  the 
corrupt  practices  article,  for  the  purpose  of  indicating  the  appli- 
cation to  the  present  case  of  the  rule  laid  di^wn  in  the  authorities 
which  have  been  cited. 

Section  550  provides  that,  if  any  person  or  persons  or  committee 
or  committees  fails  to  file  a  statement  or  account  as  required,  or  if 
a  statement  is  filed  which  does  not  conform  to  the  requirements  of 
the  statute  in  respect  to  its  truth,  sufficiency  in  detail,  or  other- 
wise, the  Supreme  Court  or  any  justice  thereof  may  compel  such 
person  or  committee  to  file  a  suflficient  statement,  by  an  order  in 
proceedings  for  contempt. 

Section  551  provides  that  these  proceedings  may  be  instituted 
by  the  Attorney  General,  a  district  attorney  or  a  candidate,  or 
by  any  five  qualified  voters  who  voted  at  the  election  in  question. 

Section  552  requires  the  petitioner  to  file  an  undertaking  for 
costs,   and  provides  that  upon  the  presentation  of  the  petition 
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and  the  giving  of  the  security,  the  court  or  justice  may  grant  an 
order  directing  the  person  against  whom  it  is  issued  to  show 
cause  why  he  should  not  file  a  statement  of  election  expenses  or 
amend  the  statement  already  filed,  and  furnish  the  court  or 
justice  with  such  other  information  as  may  be  required. 

Section  553  specifies  the  time  within  which  the  proceedings 
must  be  brought. 

Section  554  indicates  the  summary  nature  of  the  proceedings; 
and  further  sections  provide  for  a  preference  of  such  proceedings 
over  other  causes,  appeals  to  be  taken  therein,  sulipoenas  to  be 
issued,  personal  privilege  of  witnesses,  and  the  conduct  of  the 
hearing. 

Section  560  then  provides  for  the  judgment  to  be  rendered  in 
such  proceeding,  aud  if  the  person  or  committee  proceeded  against 
has  failed  to  file  the  required  statement,  or  has  filed  a  false  or 
incomplete  statement,  ''  without  wilful  intent  to  defeat  the  pro- 
visions of  this  article,"  the  judgment  shall  require  the  person  pro- 
ceeded against  to  file  such  statement  or  such  amendment  to  the 
statement,  as  shall  render  the  same  true  and  complete,  within  ten 
days  of  the  entry  of  the  judgment,  and  to  pay  the  costs  of  the 
proceeding.  If  such  person  or  committee  has  failed  to  file  the  state- 
ment, or  has  filed  a  false  or  incomplete  statement,  "due  to  the 
wilful  intent  to  defeat  the  provisions  of  this  article,"  or  if  the 
person  or  persons  proceeded  against  shall  fail  to  file  the  required 
statement  or  amendment  as  directed  by  the  judgment,  within  ten 
days  after  the  entry  thereof,  such  person  or  committee  shall  be 
liable  to  a  fine  not  exceeding  $1,000  or  imprisonment  for  not  more 
than  one  year,  or  both.  If  such  person  or  committee  has  filed  a 
statement  complying  with  the  provisions  of  the  article,  or  if  they 
are  not  required  to  file  the  statement  as  prescribed,  the  court  or 
justice  shall  render  judgment  against  the  applicant  or  applicants 
and  in  favor  of  the  person  or  committee  proceeded  against,  for  his 
or  their  costs  and  disbursements. 

We  have,  therefore,  a  complete  course  of  procedure,  marked  out 
with  the  fullest  detail,  which  provides  of  necessity  an  exclusive 
remedy.  No  crime,  whether  felony  or  misdemeanor,  is  therefore 
created  by  it.  Noncompliance  with  its  terms  can  only  be  made  the 
basis  of  the  specific  procedure  contemplated  by  the  statute,  which 
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may  or  mav  not  result  in  the  imposition  of  punishment  as  for  a 
contempt. 

The  constitutionality  of  the  provision  with  regard  to  punish- 
ment, contained  in  tliis  statute,  is  d(iul)tful,  for  it  deprives  the 
jterson  proceeded  against  of  his  right  of  trial  by  jury.  But,  with 
out  urging  that  point,  it  is  enough  for  the  purposes  of  this  case  to 
demonstrate,  as  we  believe  we  have,  that  the  allegation  of  crime 
cannot  be  ])redi('ated  upon  the  failure,  whether  wilful  or  other- 
wise, to  comply  with  the  requirements  of  this  statute 

It  is  contended  on  behalf  of  the  prosecution,  that,  because 
section  549  of  the  Election  Law  directs  the  Secretaiy  of  State  to 
provide  blank  forms  suital)le  for  the  statements  required  by  the 
statute,  and  that  the  forms  which  he  has  provided  required  not 
only  a  statement  of  exj)enditures  made,  but  also  of  contributions 
received,  crime  can  be  predicated  upon  the  untruthfulness  of  the 
statements  made  in  tilling  out  the  Idank  form  so  provided  with 
respect  to  campaign  contributions  received,  even  though  there  is 
no  statutory  requirement  for  such  a  statement. 

The  decision  of  the  United  States  Supreme  Court  in  United 
States  V.  George,  228  U.  S.  11.  which  has  already  been  cited, 
is  also  conclusive  upon  this  point.  The  distinction  between  legis- 
lative and  administrative  functions  was  clearly  recognized,  and  it 
was  decided  that,  under  a  statutory  power  to  make  regulations, 
an  administrative  officer  cannot  abridge  or  enlarge  the  conditions 
imposed  by  statute.  Hence,  where  Congress  prescribed  the  sub- 
jects as  to  which  a  homestead  chiiniant  and  his  witnesses  were 
required  to  make  a  statement  under  oath,  the  Secretary  of  the 
Interior  had  no  power  to  enlarge  these  requirements,  and  per- 
jury coidd  not  be  predicated  upon  a  false  oath  as  to  matters  not 
required  by  the  statute,  although  demanded  by  the  Land  Office 
in  pursuance  of  a  regulation  made  by  the  Secretary  of  the 
Interior. 

The  foundation,  therefore,  upon  which  the  impeachment 
managers  have  built  their  charges  against  the  responilent,  rests 
upon  sand.     The  oifense  charged  does  not  conform  to  the  allega- 
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tlon  of  the  articles,  that  it  constitutes  either  wilful  and  corrupt 
misconduct  in  ofhce  or  a  crime  or  misdemeanor,  high  or  otherwise. 

We  will  not  at  this  stage  of  the  argument  discuss  the  question 
as  to  whether  the  omission  of  the  contributions  speciticd  in  the  ar- 
ticles, was  wilfully,  knowingly  and  corruptly  made.  That  will 
be  done  in  due  time,  and  under  another  head.  Hut  assuming,  for 
the  moment,  that  the  allegations  contained  in  the  statement  tiled 
were  false  because  of  the  omissions  alleged,  and  that  they  were 
intentionally  false,  can  it  be  seriously  argutnl  that  the  statement 
of  a  falsehood  is  ground  for  impeachment?  If  it  is,  then  many 
a  high  ofKcial  in  this  country  has  subjected  himself  to  the  pains 
and  penalties  of  impeachment.  ]\fany  a  charge  of  falsehood  has 
hurtled  through  the  air.  The  Ananias  V\\\h  has  been  largely  re^- 
cruited  from  the  ranks  of  officialdom,  and  if  a  falsehood  uttered 
by  one  who  is  elected  to  office,  before  he  enters  upon  the  perform- 
ance of  his  duties,  may  be  made  the  basis  of  impeachment,  where 
shall  the  line  be  drawn,  and  by  whom  ?  Though  the  Psalmist, 
when  he  said  in  his  haste,  that  all  men  were  liars,  was  somewhat 
inaccurate,  or  else  mankind  has  greatly  improved  since  the  utter- 
ance of  this  striking  passage,  yet  even  in  our  day,  if  the  telling  of 
a  lie,  whether  of  the  black  or  white  variety,  were  once  recognized 
as  ground  for  impeachment,  there  would  be  many  vacancies  in 
office  to  be  filled. 

AVc  now  come  to  the  second  article,  wherein  it  is  charged  that 
the  respondent  c<,nnnitted  wilful  and  corrupt  perjury,  in  that  he 
attached  to  the  statement  filed  by  him  an  affidavit  in  which  he 
swore  that  the  statement  was  in  all  respects  true,  and  was  a  full 
and  detailed  statement  of  all  moneys  received  or  contributed  or 
exjicndcd  by  Jiim.  dii'cctly  or  indirc'tly,  l)y  hiui.'^clf  or  through  any 
other  person,  in  aid  of  his  election;  that  this  statement  was  false 
in  that  it  did  not  contain  the  contributions  that  had  been  received 
by  the  respondent  from  Jacob  H.  Schitf  and  others.  These  acts 
are  charged  as  constituting  a  violation  of  section  1620  of  the  Penal 
Law.     That  section  reads  as  follows: 

"A  person  who  swears  or  affirms  that  he  will  truly  testify, 
declare,  depose,  or  certify,  or  that  any  testimony,  declaration, 
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deposition,  certificate,  affidavit  or  other  writing  by  him  sub- 
scribed, is  true,  in  an  action,  or  a  special  proceeding,  or  upon 
any  hearing  or  inqiiiry,  or  on  any  occasion  in  which  an  oath 
is  required  by  law,  or  is  necessary  for  the  prosecution  or  de- 
fense of  a  private  right,  or  for  the  ends  of  public  justice,  or 
may  be  lawfully  administered,  and  who  in  such  action  or  pro 
ceeding.  or  on  such  hearing,  inquiry  or  other  occasion,  wil- 
fully and  knowingly  testifies,  declares,  deposes,  or  certifies 
falsely  in  any  material  matter,  or  states  in  his  testimony,  dec- 
laration, deposition,  affidavit,  or  certificate,  any  material  mat- 
ter to  be  true  which  he  knows  to  be  false,  is  g;uilty  of  per- 
jury." 

We  have  already  shown  that  while  the  statement  required  under 
section  776  of  the  Penal  Law  must  be  verified,  that  required 
under  the  corrupt  practices  article  does  not  call  for  verification. 
It  is  satisfied  by  an  unsworn  statement.  So  far  as  the  statement 
filed  conforms  to  the  requirements  of  se<*tion  776,  in  that  it  states 
the  contributions  or  expenses  made  by  or  incurred  by  the  re- 
spondent, there  is  no  question  as  to  its  truthfulness.  It  is  only  in 
so  far  as  it  purports  to  state  the  contributions  to  the  respondent 
that  it  is  claimed  to  be  false,  in  that  it  does  not  state  all  of  the 
contributions  which  it  is  asserted  were  made  to  him  for  election 
purposes. 

It  would  seem  to  follow  from  this  statement,  which  is  indis- 
putable, that,  in  so  far  as  the  affidavit  made  by  the  respondent 
relates  to  contributions  made  to  him,  it  was  voluntary  and  extra- 
judicial, not  being  an  oath  retpiired  by  law.  and  hence  does  not 
come  within  the  definition  of  perjury.  One  of  the  essential  eler- 
ments  of  that  definition  is,  that  the  person  proceeded  against 
shall  have  sworn  falsely  on  an  occasion  in  which  an  oath  is  re- 
quired by  law.  or  is  necessary.  Onr  statute  merely  follows  the 
common  law  in  this  regard.  1'lius.  in  2  Bishop's  Criminal  Law, 
5th  edition,  that  great  author,  one  of  the  greatest  writers  on  the 
criminal  law,  speaking  of  the  elements  of  the  crime  of  perjury, 
savs: 
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"  Section  1017.  The  principle  chiefly  to  be  elucidated 
under  this  subtitle,  is  that  tlie  oath  must  be  required  in 
some  judicial  proceeding  or  course  of  justice,  and  the  state- 
ment must  be  taken  substantially  in  the  form  directed  by 
law,  before  an  officer  authorized  to  administer  it." 

"  Section  1019.  Where  a  party  offers  himself  as  a  witness 
and  is  accepted,  his  oath  may  have  weight  in  determining  the 
issue ;  but  here  it  was  merely  voluntary  and  impertinent : 
as  if  a  party  filing  a  declaration  in  the  court  of  common 
pleas  should  think  proper  to  make  oath  of  its  truth."  Citing 
State  V.  Halle,  2  Hill,  S.  C.  290;  Silver  v.  State,  17  Ohio 
365. 

''Section  1021.  In  the  United  States  Court  —  a  statute 
providing  a  punishment  '  if  any  person,  in  any  case,  matter, 
hearing,  or  other  proceeding,  when  an  oath  or  affirmation 
shall  be  required  to  be  taken  or  administered,  under  or  by 
any  law  or  laws  of  the  [Tnited  States,  shall  upon  the  taking 
of  such  oath  or  affirmation,  knowingly  or  wilfully  swear  or 
affirm  falsely' — jMcLean,  J.,  held,  that  an  oath  not  re- 
quired by  law  or  by  order  of  the  court,  administered  by  the 
clerk  of  the  court,  is  extra-judicial,  and  though  false,  lays  no 
foundation  for  an  indictment."  United  States  v.  Babcock, 
4  McLean  113. 

"  Section  1027.  We  are  thus  led  to  the  general  proposition, 
that  no  extra-judicial  oath  will  sustain  an  indictment  for 
this  offence.  (Pegram  v.  Styron,  1  Bailey  395;  Landen  v. 
State,  5  Humph.  83;  Wagoner  v.  Richmond,  Wright  173; 
Rex  V.  Foster,  Russ.  &  Ry.  459 ;  Jackson  v.  Humphrey,  1 
John.  498;  United  States  v.  Xickerson,  1  Sprague  282). 
Therefore,  in  South  Carolina,  swearing  to  an  account  to 
render  it  in  and  before  an  administrator,  has  been  held  to 
be  extra-judicial,  not  subjecting  the  party  who  swears  falsely 
to  an  indictment.  A  like  doctrine  has  been  held  in  Tennessee 
as  applicable  to  a  case  in  the  court  of  cJiancery,  wherein 
there  was  no  right  to  administer  the  oath.     So,  '  a  false  oath,' 
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savs  Hawkins,  '  taken  bv  one  npon  the  making  of  a  bargain, 
that  the  thing  sold  is  his  own,  is  not  punishable  as  perjury.'  " 

In  22  Am.  &  Eng.  Eucyc.  L.,  2d  ed.  page  685.  title  ''  Perjury," 
it  is  said: 

"  The  oath  or  affidavit  mu?t  be  one  authorized  or  required 
bv  law.  Perjury  cannot  be  assigned  on  a  voluntary  or  extra- 
judicial oath."  Ignited  States  v.  Grottkau.  30  Fed.  Rep. 
C)72  ;  T'nited  States  v.  Howard.  37  Fed.  Rep.  GG6 :  People 
V.  Travis,  4  Park.  Cr.  213;  People  v.  Titmas,  102  Mich.  318; 
Linn  v.  Commonwealth,  96  Pa.  St.  285. 

In  30  Tyc.  L.  *!c  Pr..  title  '■  Perjury."  page  1411.  it  is  said: 

"  The  takiu-  of  a  more  voluntary  oath  that  is  nowhere 
authorized  or  rccjuired  by  law,  is  not  perjury."  Citing 
amona'  other  cases,  State  v.  T^lcCarthy,  41  "Minn.  59. 

Tn  Fnitcd  States  v.  George,  228  V.  S.  14.  it  was  decided,  in 
]\rarch  last,  that  an  indictment  for  perjury  cannot  be  based  on  an 
affidavit  not  authorized  or  required  by  any  law. 

Tn  People  v.  Martin.  175  X.  Y.  319.  which  was  cited  here 
on  a  previous  occasiDU.  the  only  (picstiiin  involved  was  whether 
there  could  be  a  prosecution  for  pcrjui-y  predicated  on  a  lalse 
statement  contained  in  an  affidavit  taken  in  the  State  of  Xew  York 
for  use  in  Delaware,  and  it  was  incidentally  stated  that  an  oath 
that  is  "  purely  voluntarv  and  extra-judicial "  does  not  come 
within  the  perjury  statute. 

Xot  onlv  is  it  necessary  in  order  to  constitute  perjury,  that 
the  oath  taken  shall  linvc  been  required  by  law,  but  it  is  also 
essential  that  the  matter  (daimed  to  have  been  fabe  shall  have 
been  material.  That  is  also  an  express  rc<iiiirciin'iit  ni  the  stat- 
ute. Hence,  one  who  testifies,  even  wilfully,  knowingly  and 
falsely,  to  a  material  fact,  does  not  conunit  perjury.  That  was 
recently  decided  by  the  Court  of  Appeals  in  People  v.  Teal.  196 
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X.  Y.  370,  and  in  this  respect  our  statute  conforms  strictly  with 
the  common  hiw.  Eoscoe's  Cr.  L.,  '528;  2  Rnssell  on  Crimes, 
481,  48i»;  Dunkle  v.  Wilds,  11  N.  Y.  482;  Wood  v.  People,  59 
K  Y.  120;  People  ex  rel.  Hegeman  v.  Corrigan,  195  X.  Y.  1. 

In  Peo])le  ex  rel.  Hegeman  v.  Corrigan,  it  was  held  that  the 
question  whether,  in  a  prosecution  for  perjury,  testimony  which 
is  charged  to  be  false  is  material  or  not,  is  a  question  of  law. 

Inasmuch  as  the  respondent,  as  a  candidate  for  office,  was  not 
required  to  make  any  statement  as  to  the  moneys  received  by  him, 
but  was  contined  to  a  statement  of  the  moneys  contributed  and 
expended  by  him,  this  affidavit,  in  so  far  as  it  referred  to  moneys 
received,  was  immaterial,  and  consequently  cannot  be  made  the 
basis  of  a  chai-ge  of  perjury. 

Not  only  is  it  necessary  that  the  oath  taken  is  one  required  by 
law,  and  that  the  matter  charged  to  be  false  was  material,  but 
the  false  statement  must  he  wilfully,  knowingly  and  corruptly 
false.  It  must  be  made  with  criminal  intent.  Mere  untruthful- 
ness is  not  sufficient.  If  there  was  mere  mistake  or  carelessness, 
or  misinformation,  there  can  be  no  basis  for  the  charge  of 
perjury. 

This  subject  has  been  recently  so  fully  considered  by  the  Court 
of  Appeals  in  People  ex  rel.  Hegeman  v.  Corrigan,  195  N.  Y.  1, 
that  this  Court  will  be  greatly  aided  in  its  present  deliberations  l)y 
a  detailed  reference  to  that  case.  It  was  there  held  that  to  con- 
stitute perjury,  there  must  be  criminal  intent.  Ordinarily,  crim- 
inal intent  is  an  intent  to  do,  knowingly  and  wilfully,  that  which 
is  condemned  as  wrong  liy  the  law  and  common  morality  of  the 
country,  and  if  such  an  intent  exists  it  is  neither  justification 
nor  excuse  that  the  actor  intende<l  by  its  commission  to  accom- 
blish  some  ultimate  good. 

To  constitute  perjury,  it  is  not  necessary  to  establish  any  other 
intent  than  that  specified  in  the  statute.  It  is  not  sufficient  that 
the  affiant  testifies  as  to  what  is  false,  but  the  testimony  must 
be  given  wilfully  and  knowingly,  and  the  affiant  must  know  that 
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the  testimony  is  false  if  it  be  given  in  the  honest  belief  that  it  is 
true,  or  by  mistake  or  inadvertence,  the  case  does  not  fall  within 
the  statute. 

As  Chief  Judge  Cullen  says: 

''  The  perjury  with  which  the  relator  is  charged  is  the 
verification  under  oath  of  a  report  to  the  Insurance  Depart- 
ment of  the  State,  in  which  in  answer  to  a  question  calling 
for  the  statement  of  the  loans  held  by  the  company  secured 
by  a  pledge  of  bonds,  stock  or  other  collateral,  it  is  stated 
that  there  were  none.  For  the  purpose  of  determining 
whether  the  evidence  was  sutiicient  to  justify  the  magistrate 
in  issuing  a  warrant,  it  becomes  necessary  to  consider  the 
rules  of  law  applicable  to  the  case.  Section  90  of  the  Penal 
Code  prescribed  'A  person  who  swears  or  affirms  that  he  will 
truly  testify,  declare,  depose  or  certify,  or  that  any  testimony, 
declaration,  deposition,  certificate,  affidavit  or  other  writing 
by  him  subscribed  is  true  in  an  action,  or  a  special  proceeding, 
or  upon  any  hearing  or  inquiry,  or  on  any  occasion  in  which 
an  oath  is  required  by  law,  or  is  necessary  for  the  prosecution 
or  defense  of  a  private  right  or  for  the  ends  of  public  justice, 
or  may  lawfully  be  administered,  and  who  in  such  action  or 
proceeding,  or  on  such  hearing,  inquiry  or  other  occasion, 
wilfully  or  knowingly  testifies,  declares,  deposes  or  certifies 
falsely  in  any  material  matter,  or  states  in  his  testimony, 
declaration,  deposition,  affidavit  or  certificate  any  material 
matter  to  be  true  which  he  knows  to  be  false,  is  guilty  of 
perjury.'  " 

Doubtless,  to  constitute  perjury,  there  must  be  criminal  intent, 
but  intent  must  be  distinguished  from  motive  and  from  ultimate 
object.  As  was  said  by  Judge  Werner  in  People  v.  Molyneux, 
in  108  X.  Y.  204,  at  page  297: 

"  In  the  popular  mind  intent  and  motive  are  not  infre- 
quently regarded  as  one  and  the  same  thing.  In  law  there 
is  a  clear  distinction  between  them.  Motive  is  the  moving 
power  which  impels  to  action  for  a  definite  result.  See 
Burriirs  Law  Dictionarv.  volume  1.     Motive  is  that  which 
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incites  or  stimulates  a  person  to  do  an  act.  Motive  is  never 
an  essential  element  of  a  crime.  A  good  motive  does  not 
prevent  the  act  from  being  the  crime.  Clark's  Criminal 
Law,  section  14.  There  runs  through  the  criminal  law  a 
distinction  between  offenses  that  are  mala  prohibita,  in  which 
no  intent  to  do  wrong  is  necessary  to  constitute  the  offense, 
and  offenses  that  are  mala  in  se,  in  which  a  criminal  intent  is 
a  necessary  ingredient  of  the  crime." 

''  Whib  there  are  to  be  found  both  in  judicial  decisions 
and  in  textbooks  elaborate  discussions  of  what  is  a  criminal 
intent,  no  attempt  has  been  made  to  accurately  define  the 
term.  Very  possibly  the  attempt  to  make  a  definition  so 
comprehensive  as  to  be  applicable  to  all  cases  would  be  futile, 
and  it  has  often  been  doubted  whether  the  term  intent  is  an 
accurate  .one.  However  this  may  be  it  is  very  apparent  that 
the  innocence  or  criminality  of  the  intent  in  a  particular  act 
generally  depends  on  the  knowledge  or  belief  of  the  actor  at 
the  time.  An  honest  and  reasonable  belief  in  the  existence  of 
circumstances  which,  if  true,  would  make  the  act  for  which 
the  defendant  is  prosecuted  innocent,  would  be  a  good  de- 
fense. Thus,  if  a  man  killed  another  under  such  circum- 
stances as  gave  proper  and  reasonable  grounds  for  the  belief 
that  the  person  killed  was  about  to  take  the  life  of  the  slayer, 
although  the  person  killed  was  only  playing  a  practical  joke, 
no  crime  would  be  committed,  but,  if  the  facts  and  circum- 
stances which  the  person  believed  to  exist  were  not  such  as  in 
law  to  justify  his  act,  then  there  would  be  no  defence  to  the 
act.  In  other  words,  it  is  the  knowledge  or  belief  of  the 
actor  at  the  time  that  stamps  identically  the  same  intent  as 
either  criminal  or  innocent,  for  the  intent  to  take  life,  unless, 
under  circumstances  that  the  law  regards  as  sufficient  to 
justify  the  killing,  is  the  criminal  intent  and  the  only  crim- 
inal intent  that  can  exist  in  case  of  murder,  excepting  where 
the  killing  is  done  in  the  commission  of  an  independent 
felony.  So,  ordinarily,  a  criminal  intent  is  an  intent  to  do 
knowingly  and  wilfully  that  which  is  condemned  as  wrong 
by  the  law  and  common  morality  of  the  country,  and  if  such 
an  intent  exists,  it  is  neither  justification  nor  excuse  that  the 
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actor  intended  to  accomplish  some  ultimate  good."  1  Bishop's 
Criminal  Law,  section  341. 

"  To  constitute  perjury  under  our  law  it  is  not  necessary  to 
establish  any  other  intent  than  that  specified  in  the  statute, 
for  Ly  its  terms  its  is  not  sufficient  that  the  affiant  testifies  as 
to  what  is  false,  hut  the  testimony  must  be  given  wilfully  and 
knowingly,  and  the  affiant  must  know  that  the  testimony  is 
false ;  if  it  be  given  in  the  honest  belief  that  it  is  true  or  by 
mistake  or  inadvertence,  the  case  does  not  fall  within  the 
statutes.'^ 

As  to  intent  in  perjury,  Hawkins  says,  1  Pleas  of  the  Crown 
(Corw.  ed.),  page  439.  section  2: 

'*  It  seemeth  that  no  one  ought  to  be  found  guilty  without 
clear  proof  that  the  false  oath  alleged  against  him  was  taken 
with  some  degree  of  deliberation ;  for  if,  upon  the  whole  cir- 
cumstances of  the  case,  it  shall  appear  probable  that  it  was 
owing  rather  to  the  weakness  than  perverseness  of  the  party, 
or  where  it  was  occasioned  by  surprise,  or  inadvertency,  of  a 
mistake  of  the  true  state  of  the  question,  it  cannot  but  be 
hard  to  make  it  amount  to  voluntary  and  corrupt  perjury, 
which  is  of  all  crimes  whatsoever  the  most  infamous  and 
detestable." 

Referring  now  to  the  evidence  which  bears  upon  this  branch  of 
the  case,  and  which  is  the  same  evidence  on  which  the  impeach- 
ment managers  rely  to  establish  their  charge  under  the  first  arti- 
cle, that  the  statement  therein  referred  to  was  made  and  filed  "  wil- 
fully, knowingly  and  corruptly,"  we  have  the  facts,  which  have 
been  most  luminously  explained  by  Louis  A.  Sarecky. 

I  will  not  take  the  time  to  analyze  that  testimony.  I  have  read 
it  as  it  appears  in  the  record.  The  Court  has  heard  it  within  the 
last  few  hours.  Therefore  it  Avould  merely  mean  a  waste  of  time 
to  review  it  and  repeat  it.  If  anything  is  clear  it  appears  dis- 
tinctly from  the  testimony  of  Sarecky,  who  testified  like  an  honest 
man,  without  reservations  of  any  kind,  that  the  making  of  this 
affidavit  in  the  manner  in  which  it  was  made  was  due  entirely  to 
inadvertencv  and  mistake  and  not  to  corrupt  and  wilful  intent. 
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Not  only  do  these  facts  indicate  an  absence  of  criminal  intent, 
but  the  proof  also  shows  that  the  various  donors  who  are  referred  to 
in  articles  1  and  2,  so  far  as  any  eviden(;o  was  given  by  them,  did 
not  make  their  gifts  to  the  respondent  specifically  as  campaign 
contributions,  to  be  used  solely  to  meet  election  expenses,  but  they 
made  them  for  any  purpose  that  the  respondent  might  desire. 
This  is  well  illustrated  by  the  testimony  of  Jacob  H.  Schiff,  Mr. 
Morgenthau,  Dr.  Cox  and  Mr.  Dooling,  and  other  witnesses. 

It  is  not  pretended  that  the  respondent's  expenditures  for  cam- 
paign purposes  were  more  than  $7,724.09.  Hence,  so  far  as  all 
the  purposes  of  the  law  were  concerned,  it  was  unimportant,  at 
least  under  the  circumstances  as  disclosed  by  the  testimony  it  was 
considered  unimportant,  to  state  what  gifts  the  respondent  received, 
which  he  did  not  understand,  and  which  the  donors  did  not  under- 
stand, were  to  be  used  for  campaign  purposes.  In  no  event  could 
any  moneys  be  charged  as  having  been  received  for  campaign  pur- 
poses, which  the  respondent  did  not  understand  he  was  required 
to  use  for  that  purpose.  C/'ertainly  he  was  under  no  obligation  to 
expend  all  the  moneys  which  he  received  during  the  campaign, 
whether  the  money  was  needed  or  not. 

The  material  question  in  this  connection  is,  whether  the  re- 
spondent understood  that  he  was  called  upon  to  account  for 
moneys  which  ho  did  not  expect  to  use  for  campaign  purposes,  as 
having  been  received  for  that  purpose.  If  he  did  not  intend  to 
use  them  for  campaign  purposes,  if  they  were  received  by  him 
with  the  understanding  on  his  part  that  he  was  to  use  them  for 
any  purpose  that  he  might  see  fit,  he  would  not  be  guilty  of  wilful 
and  corrupt  swearing  by  omitting  from  his  statement  the 
moneys  which  he  received  and  used  for  purposes  other  than  to 
meet  his  election  expenses.  In  fact  the  impeachment  managers, 
by  framing  the  sixth  article  on  the  charge  of  larceny,  based  on  the 
alleged  misappropriation  of  the  very  contributions  mentioned  in 
articles  1  and  2,  admit  that  if  any  offense  was  committed  it  was 
not  that  of  perjury. 

We  repeat  that,  in  dealing  with  articles  1  and  2,  the  intent 
which  is  to  be  considered  is  not  the  intent  of  the  donors,  what- 
ever that  may  have  been,  but  the  intent  of  the  respondent  with 
rospcct  to  the  purpose  for  which  the  moneys  were  to  be  used  by 
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him.  The  impeachment  managers  have  been  at  great  pains  to 
show  that  he  did  not  intend  to  use  these  moneys  for  election  or 
campaign  purposes.  Hence  the  absence  of  the  specific  intent 
which  must  exist  in  order  to  constitute  the  crime  of  perjury  has 
been  incontrovertibly  established  by  the  impeachment  managers 
themselves. 

Those  who  have  had  any  experience  or  opportunity  for  observa- 
tion with  respect  to  the  statements  made  in  connection  with  cam- 
paign contributions  know  that  there  prevails  a  great  state  of  con- 
fusion in  the  minds  of  candidates  for  public  office  in  regard  to 
the  statements  which  they  are  called  upon  to  make  and  file. 
Political  campaigns  are  conducted  amid  great  excitement.  Candi- 
dates for  office  are  frequently  men  of  little  business  experience, 
unaccustomed  to  keeping  books  or  accounts  with  any  degree  of 
care  or  accuracy,  liberal  in  their  expenditures,  and  unfamiliar 
with  the  requirements  of  the  statute,  which  are  generally  brought 
to  their  notice  after  the  election  is  over,  and  under  circumstances 
which  make  it  exceedingly  difficult  to  prepare  a  statement  with 
entire  accuracy.  Those  who  have  investigated  the  subject  assert 
that  but  few  candidates  for  office  are  able  to  comply,  or  actually 
comply,  with  the  provisions  of  the  corrupt  practices  article,  not 
because  of  any  intention  to  violate  the  law,  but  because  of  the 
difficulty  of  understanding  it,  and  of  in  fact  complying  with  it. 

While  every  good  citizen  recognizes  the  wisdom  of  this  legisla- 
tion, and  desires  to  observe  it  and  to  comply  with  its  terms,  it 
would  be  laying  down  a  rule  of  exceeding  harshness  to  declare 
that  an  intent  to  commit  perjury  is  predicable  upon  the  failure 
to  comply  with  the  terms  of  the  statute.  In  fact  the  very  lan- 
guage of  the  corrupt  practices  act,  which  we  have  quoted,  indi- 
cates that  it  was  never  intended  by  the  Legislature  that  perjury 
should  be  predicated  upon  a  false  statement  contained  in  a  report 
filed,  because  it  is  declared  that  if  the  parties  who  were  required 
to  file  the  statement  have  filed  "  a  false  or  incomplete  statement." 
and  such  ''  false  or  incomplete  statement  was  due  to  wilful  intent 
to  defeat  the  provisions  of  this  article,"  the  person  proceeded 
against  shall,  in  the  contempt  proceedings  indicated,  be  liable  to 
a  fine  not  exceeding  $1,000  or  imprisonment  for  not  more  than 
one  year,  or  both.     This  is  inconsistent  with  the  idea  that  the 
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crime  of  perjury  can  be  predicated  upon  a  wilful  and  intentional 
filing  of  a  false  statement  under  the  corrupt  practices  article;  in 
other  words,  its  provisions  are  exclusive  and  create  an  exception 
to  the  law  with  regard  to  perjury,  and  the  only  remedy  is  under 
the  statute,  and  perjury  is  not  intended  to  be  predicated  upon 
any  violation  of  the  corrupt  practices  act.  That  is  accentuated 
by  the  fact  that  a  false  statement  with  regard  to  contributions 
made  by  a  candidate  as  required  by  section  776  of  the  Penal 
Law  is  not  defined  as  a  felony  but  merely  as  a  misdemeanor. 

It  would  seem,  therefore,  that  there  is  not  even  the  shadow  of 
a  justification  for  the  charge  of  perjury  against  the  respondent. 

Growing  out  of  the  same  facts  as  those  which  have  just  been 
considered,  is  article  6,  which  charges  the  respondent  with 
the  crime  of  grand  larceny,  in  violation  of  sections  1290  and 
1294  of  the  Penal  Law.  It  is  alleged  that  while  a  candidate  for 
the  office  of  Governor  various  persons  contributed  money  and 
checks  representing  money  to  the  respondent  to  aid  his  election 
to  the  office  of  Governor;  that  such  money  and  checks  were  de- 
livered to  him  "  as  bailee,  agent  or  trustee,  to  be  used  in  paying 
the  expenses  of  the  election  and  for  no  other  purpose  whatever;  " 
and  that  the  respondent  "  with  the  intent  to  appropriate  the  said 
money  and  checks  representing  money  thus  contributed  and  de- 
livered to  him  as  aforesaid  for  his  own  use,  having  the  same 
in  his  possession,  custody  or  control  as  bailee,  agent  or  trustee 
as  aforesaid,  did  not  apply  the  same  to  the  uses  for  which  he  has 
thus  received  them,  but  converted  the  same  and  appropriated 
them  to  his  own  use  and  used  the  same,  or  a  large  part  thereof, 
in  speculating  in  stocks  through  brokers  operating  on  the  J^ew 
York  Stock  Exchange,  and  thereby  stole  such  money  and  checks 
and  was  guilty  of  larceny."  The  money  and  checks  thus  claimed 
to  have  been  stolen  is  the  same  money  referred  to  in  articles  1 
and  2. 

This  article  charges  that  it  is  drawn  under  section  1290  of 
the  Penal  Law,  which  reads  as  follows: 

''  Sec.  1290.  Larceny  defined.  A  person,  who,  with  the 
intent  to  deprive  or  defraud  the  true  owner  of  his  property, 
or  of  the  use  and  benefit  thereof,  or  to  appropriate  the  same 
to  the  use  of  the  taker,  or  of  any  other  person: 
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1.  Takes  from  the  possession  of  tlie  true  owner,  or  of 
any  other  person;  or  obtains  from  such  possession  bj  color 
or  aid  of  fraudulent  or  false  representation  or  pretense,  or 
of  any  false  token  or  writing;  or  secretes,  withholds,  or  ap- 
propriates to  his  own  use,  or  that  of  any  person  other  than 
the  true  owner,  any  money,  personal  property,  thing  in 
action,  evidence  of  del)t  or  contract,  or  article  of  value  of 
any  kind;  or, 

"  2.  Having  in  his  possession,  custody,  or  control,  as  a 
bailee,  servant,  attorney,  agent,  clerk,  trustee,  or  officer  of 
any  person,  association,  or  corporation,  or  as  a  public  officer, 
or  as  a  person  authorized  by  agreement,  or  by  competent 
authority,  to  hold  or  take  such  possession,  custody,  or  con- 
trol, any  money,  property,  evidence  of  delit  or  contract, 
article  of  value  of  any  nature,  or  thing  in  action  or  pos- 
session, appropriates  the  same  to  his  own  use,  or  that  of 
any  other  person  other  than  the  true  owner  or  person  enti- 
tled to  the  benefit  thereof, 

*'  Steals  such  property,  and  is  guilty  of  larceny. 

''  Hereafter  it  shall  not  be  a  defense  to  a  prosecution  for 
larceny,  or  for  an  attempt  or  for  conspiracy  to  commit  the 
same,  or  for  being  accessory  thereto,  that  the  purpose  for 
which  the  owner  was  induced  by  color  or  aid  of  fraudulent  or 
false  rejjresentation  or  pretense,  or  for  any  false  token  or 
writing,  to  part  with  his  property  or  the  possession  thereof 
was  illegal,  immoral  or  unworthy." 

It  is  not  pretended  that  the  acts  referred  to  constitute  common 
law  larceny,  or  come  within  the  meaning  of  subdivision  1  of  the 
section  just  quoted.  Such  a  charge  would  have  defeated  itself  for 
it  is  alleged  that  the  money  was  contributed  and  delivered  to  the 
respondent;  that  it  lawfully  came  into  his  possession;  and  that 
whatever  wrong  he  did,  so  far  as  it  relates  to  the  money  or  checks, 
was  committed  after  he  had  lawfully  acquii-ed  possession  of  the 
money  and  cheeks. 

There  can  be  no  common  law  larceny  without  a  trespass  and  a 
wrongful  asportation.  There  can  be  no  trespass  where  possession 
has  been  given  to  the  person  charged  with  the  commission  of  the 
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crime  by  the  original  owner  of  the  property  ehiinied  to  have  been 
stolen.  As  T')iHliop  well  says  in  2  Bishop's  Criminal  Law,  fifth 
edition,  section  111: 

'*  There  can  be  no  trespass  where  there  is  a  consent  to  the 
taking.  Suppose  the  consent  is  obtained  by  fraud,  when,  as 
already  explained,  the  owner  means  to  part  with  his  property 
absolutely,'  and  not  merely  with  the  temporary  possession  of 
it,  the  result  is  the  same ;  for  by  reason  of  the  consent,  there 
is  still  no  trespass,  therefore  no  larceny." 

The  impeachment  managers  are  therefore  driven  to  the  position 
that  the  respondent  having  lawfully  received  possession,  custody 
and  control  of  the  money  and  checks  claimed  to  have  been  stolen, 
committed  what  is  known  at  the  common  law  as  embezzlement,  that 
crime  being  delined  by  subdivision  2  of  section  1200  of  the  Penal 
Law. 

In  order  to  lay  the  basis  for  this  contention,  it  is  alleged  that 
the  money  was  received  "  as  bailee,  agent  or  trustee."  It  is  not 
stated  whose  bailee,  agent  or  trustee  the  respondent  is  claimed  to 
have  been.  It  is  to  be  inferred  that  the  pleader  sought  to  indi- 
cate that  he  was  the  bailee,  agent  or  trustee  of  the  persons  named 
in  the  article  as  donors  of  the  money  and  checks  claimed  to  have 
been  stolen.  So  far  as  tliese  persons  are  concerned,  and  the  same 
is  true  of  all  other  donors  of  checks  and  money  to  the  respondent 
who  have  been  called,  each  of  them  shows  that  when  he  gave  the 
check  or  money  in  question  he  did  so  unreservedly,  without  any 
agreement,  statement  or  understanding  that  the  money  or  check 
given,  or  any  part  of  it,  was  ever  to  be  repaid.  There  was  an 
absolute  parting  with  the  title  to  the  money  or  check  delivered. 
Xone  of  these  witnesses  claimed  nor  is  it  alleged  that  any  of  them 
ever  demanded  the  return  of  his  donation  or  any  part  of  it.  None 
of  them  has  made  complaint  with  respect  to  the  manner  in  which 
his  donation  was  used. 

Mr.  Schiff  testified  that  ''When  I  used  the  expression  'cam- 
paign funds,'  it  was  a  very  general  expression.  I  certainly  had 
no  objection  whatsoever,  and  I  think  it  was  the  general  intent  and 
purpose  of  the  conversation,  that  Governor  Sulzer  could  use  this 
$2,500  for  whatever  he  would  please."     At  page  491  he  testifies: 
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"  If  I  searched  my  mind,  I  would  say  to  you  that  Governor 
Sulzer  eoukl  have  had  this  $2,500  at  any  time  and  for  any  pur- 
pose, and  if  I  had  heen  very  careful  I  would  not  probably  have 
used  the  words  '  campaign  expenses  '  because  I  really  meant  ho 
should  have  the  free  use  of  it. 

"  Q.  Did  you  intend,  Mr.  Schiff,  that  he  might  use  it 
for  any  purpose  whatsoever  ^  A.  Yes,  for  any  legitimate 
purpose." 

On  being  recalled,  he  confirmed  all  that  he  had  previously 
stated,  indicating  that  it  was  his  intention  to  part  absolutely  with 
the  money  given  by  him. 

Mr.  Morgenthau  testified : 

"  Q.  Mr.  Morgenthau,  how  long  have  you  known  Governor 
Sulzer  ?     A.   Oh,   for  many,   many  years ;   possibly   twenty. 

'' Q.  You  knew  him  well  and  intimately?  A.  Yes;  I 
knew  him  well. 

"  Q.  And  your  relations  were  of  a  friendly  character  ? 
A.  They  were. 

"  Q.  Was  there  anything  said  in  the  conversation  that 
you  have  related  as  to  the  use  to  which  he  was  to  put  the 
thousand  dollars?     A.   There  was  nothing  said. 

"  Q.  Did  you  in  any  way  intend  to  limit  him  as  to  the  use 
that  he  was  to  make  of  the  thousand  dollars  ?    A.  I  did  not."' 

Judge  Conlon,  who  represented  a  group  of  donors,  testified  that 
lie  had  a  conversation  with  ^Ir,  Potter  in  the  Manhattan  Club: 

'*  We  were  speaking  generally  about  politics.  They  svere 
quite  warm  at  that  time  and  I  told  him  that  I  did  not  believe 
Sulzer  had  a  cent,  or  words  to  that  eff'ect,  and  that  I  in- 
tended to  give  him  a  contribution  and  that  I  thought  it  would 
be  graceful  on  the  part  of  his  friends  to  contribute  something 
to  help  him  out;  Mr,  Potter  said  he  entirely  agreed  with 
me  and  that  he  would  give  his  check. 

"  Q.  j^fany  other  of  these  contributions  you  obtained  were 
obtained  at  the  Manhattan  Club,  were  they  not  ?  A.  They 
were  all. 
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"  Q.  And  did  yon  talk  to  them?     A.  Yes. 

"  Q.  About  his  impecunious  condition  ?  A.  T  talked  with 
several  in  the  chil);  it  was  a  matter  of  common  conversation. 

"  Q.  I  mean  as  to  his  Hnancial  condition?  A,  As  to  his 
financial  condition. 

"  Q.  And  the  necessity  of  doing  something  to  help  In'm 
out?  A.  Yes;  T  was  anxious  t(^  get  money;  T  helieved  he 
needed  it. 

''  Q.  In  other  words,  he  was  to  use  this  money  that  you 
brought  liim  for  his  personal  purposes,  clothing,  hat,  any- 
thing that  he  might  want  to  spend  it  for  ?  A.  I  said  yester- 
day that  I  put  no  restriction  upon  it." 

Daniel  M.  Brady  told  the  Governor,  in  substance,  that  he  w^as 
to  use  the  money  for  his  personal  purposes,  anything  he  might 
want  to  spend  it  for. 

liichard  C^roker,  Jr.,  told  ^fr.  Sulzcr  he  would  like  to  help  him 
to  the  extent  of  giving  him  $2,000  towards  covering  his  personal 
expenses.  He  said :  ''  At  last  I  said  to  liim  that  T  wished  he 
would  consider  the  giving  of  this  money  as  a  personal  and  confi- 
dential matter,  I  intended  he  should  use  it  for  any  personal 
expenses  in  connection  with  the  campaign  or  in  connection  with 
anything.'' 

Doctor  Cox  testified:  "I  gave  this  check  to  Mr.  Suker  for 
his  personal  use." 

John  Dclahanty  said:  "I  told  him  that  I  brought  something 
to  help  him  or  to  help  him  out.  T  did  not  limit  the  use  of  it 
in  any  way  nor  did  I  attempt  to  direct  him  what  he  should  do 
with  it.  I  told  him,  in  substance,  that  he  was  to  use  the  money 
that  I  brought  him  for  his  personal  purposes,  anything  that  he 
might  want  to  spend  it  for." 

]\rr.  Garber  enclosed  a  check  with  a  letter  in  which  he  said: 
*^  I  congratulate  y<iu  upon  your  nomiiuition.  1  herewith  enclose 
check  for  $100." 

Mr.  Mandclbaum  testified  that  he  brought  the  Governor  a 
check  for  $200,  and  said:  ''  T  did  not  tell  him  what  it  was  for. 
T  did  not  say  anything  to  Sarccky  except  it  was  $200  George  W. 
Xcsille  refj_uested  me  to  hand  to  ^Ir.  Sulzer." 
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John  F.  O'Brien  sent  a  check  in  a  letter  in  which  he  stated: 
"  I  enclose  herewith  my  check  for  $50  as  a  contribution." 

Frank  M.  Patterson  testified  that  he  gave  the  respondent  a 
check  for  $500  and  said  :  "  I  had  told  Sulzer  prior  to  this  time  that 
I  was  very  much  interested  in  his  campaign  and  that  I  would  give 
him  a  personal  contribution  in  addition  to  those  which  I  gave  the 
regular  committees,  as  was  mv  custom.  I  did  not  place  any  limit 
or  restrictions  upon  the  use  of  this  money.  This  contribution  I 
considered  as  a  personal  one  and  not  as  a  political  contribution. 
He  could  do  what  he  pleased  with  it." 

Cornelius  C.  Pinckney,  whose  testimony  is  contradicted  and 
lacking  probability,  testified :  ''  I  asked  Sulzer  whether  he  was  in 
need  of  any  money,  and  he  said  that  he  had  no  objection  to  taking 
it;  in  fact,  he  would  like  to  have  contributions  as  long  as  the 
persons  who  gave  it  to  him  felt  as  though  they  could  afford  it," 
and  then  he  adds  that  Mr.  Sulzer  immediately  said :  ''  This  was 
not  to  be  considered  a  contribution  which  was  to  be  accounted 
for." 

John  S.  Sorenson,  representing  the  firm  of  Grossman  &  Sielcken, 
delivered  to  the  re-spondent  $2,500,  and  all  he  said  was:  '*  I  have 
been  sent  by  ]\[r.  George  W.  Grossman  to  hand  you  this." 

Mr.  Dooling  testified  that  he  made  his  contribution  as  the 
result  of  a  conversation  with  a  friend  of  the  respondent  who  spoke 
to  him  relative  to  his  financial  condition. 

^[r.  Bernard  said  he  gave  this  money  as  a  personal  contribution 
to  Mr.  Sulzer.  ^Ir.  Gwathmey  and  others  testified  that  their  con- 
tributions were  purely  personal. 

While  some  of  the  witnesses  stated  that  their  contributions  were 
in  connection  with  the  campaign,  and  probably  would  not  have 
been  made  to  him  but  for  the  fact  that  the  campaign  was  in  prog- 
ress, there  is  not  even  a  suggestion  on  the  part  of  any  of  these 
witnesses  that  the  money  was  paid  to  the  respondent  in  a  fiduciary 
capacity  or  that  the  relation  of  principal  and  agent  was  created 
between  them.  It  is  not  pretended  but  that  the  money  was  paid 
to  the  individual  for  whose  benefit  it  was  intended  to  be  given.  At 
the  most,  there  was  a  hope,  expectation  or  desire  that  the  money 
was  to  be  used  in  connection  with  the  campaign.  Nobody,  how- 
ever, wished  the  money  to  be  wasted  or  expended  uselessly,  or 
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employed  for  illegal  purposes,  and  none  of  the  donors  had  the 
remotest  idea  that  he  was  to  receive  back  a  dollar  of  the  money 
which  he  gave.  Nobody  has  ever  had  such  an  idea  when  making 
political  contributions.  If  it  should  now  be  decided  that  there  is 
a  right  to  get  back  any  of  the  money  paid  to  a  candidate  during 
the  course  of  a  political  campaign,  I  will  find  that  I  have  un- 
suspected assets. 

In  the  past  twenty-five  years  millions  of  dollars  have  been  given 
by  friends  and  admirers  of  candidates  for  political  office,  and  it  is 
believed  that  in  all  that  time  no  donor  of  money  so  given  has  ever 
received  back,  or  expected  that  he  would  receive  back,  a  single 
dollar.  The  money  is  given  in  a  spirit  of  liberality,  of  amity,  of 
expansivcness,  due  to  the  excitement  of  the  hour,  unreservedly,  and 
with  the  purpose  of  parting  with  it  forever. 

There  is,  therefore,  in  this  case  no  basis  for  a  charge  of  embezzle- 
ment. That  crime,  as  well  as  larceny,  is  a  crime  against  property. 
It  is  an  invasion  upon  the  right  of  ownership.  It  is  therefore 
a  sine  qua  non  that  the  property  claimed  to  have  been  stolen  be- 
longed legally  to  a  person  other  than  the  accused.  An  indictment 
in  such  a  case  must  plead  the  title  of  the  person  whose  property  is 
claimed  to  have  been  embezzled,  and  the  prosecution  must  prove 
that  the  legal  title  to  the  property  embezzled  was  in  the  individual 
who  is  charged  to  have  been  its  owner.  Who  can  say  in  the  present 
case  that  the  title  to  the  moneys  given  to  the  respondent  remained 
in  the  donors  for  any  purpose? 

Could  Mr.  Schiff  or  INIr.  Morgenthau  be  heard  to  assert  that  they 
continued  to  be  the  legal  owners  of  this  fund,  or  that  their  right 
of  property  to  the  moneys  given  by  them  to  the  respondent  had 
been  invaded  within  the  meaning  of  the  criminal  law  ?  They 
admitted  that  it  was  their  intention  to  part  absolutely  with  the 
title  to  the  money  which  they  gave.  That  is  absolutely  conclusive 
upon  the  principle  which  underlies  the  criminal  law,  relating  to 
crimes  against  property,  volenti  non  fit  injuria. 

The  subject  of  intent  in  this  connection  is  admirably  discussed 
in  1  Wigmore  on  Evidence,  section  581,  and  is  sustained  by  a 
multitude  of  decisions  covering  cases  of  fraud,  of  usury  and  of 
assaults  of  various  kinds.  Seymour  v.  Wilson,  14  i^.  Y.  567; 
McKown  v.  Hunter,  30  X.  Y.  024;  Thurston  v.  Cornell,  38  X.  Y. 


1Q4:  TBIaL    of    WILLIAM    ^ULZER 

281 ;  Cortland  County  v.  Herkimer  Conntv,  44  X.  Y.  22 ;  People 
V.  Kerraius,  GO  X.  Y.  221 ;  Filkius  v.  People,  60  X.  Y.  106,  107, 
People  V.  Flack,  125  X^.  Y.  335;  Davis  v.  Marvin,  160  X.  Y.  267; 
People  V.  ]\Ioore,  37  Him  94. 

Even  if  it  were  conceded  for  the  sake  of  the  argument  that  some 
of  these  moneys  were  given  on  condition  that  they  were  to  be  used 
for  campaign  purposes  and  for  no  other  purpose,  and  that  they 
were  to  be  repaid  if  not  so  used  —  a  most  violent  and  unnatural 
and  artilicial  presumption  —  certainly  the  possession  of  these 
funds  by  the  respondent  was  lawful.  The  most  that  the  donors 
could  claim,  if  any  claim  they  should  make,  would  be  that  the 
respondent  had  a  defeasible  title  to  the  moneys  which  he  received. 
In  the  a])sence  of  a  demand  that  the  money  should  be  returned,  his 
possession  would  continue  to  be  lawful  and  the  crime  of  embezzle- 
ment would  not  be  established.  There  is  not  the  shadow  of  a 
pretence  that  anybody  ever  made  any  demand  upon  the  respondent 
for  any  part  of  this  money,  nor  is  there  anything  to  indicate  that 
if  any  demand  liad  been  made,  the  respondent  would  not  have  been 
ready  and  willing  to  repay  the  amount  demanded.  In  fact,  it  has 
been  shown  that  Mr.  Schiff  was  unwilling  to  receive  back  the 
money  which  had  been  contributed  by  him,  or  any  part  of  it. 

It  is  a  well-established  nde.  not  only  in  tlie  criminal  law,  but 
on  the  civil  side  of  the  courts,  that  where  one  acquirer  pos- 
session of  property  lawfully,  to  change  the  character  of  the 
possession  to  a  tortious  one,  a  demand  and  a  refusal  are  necessary. 
I  cite  many  cases  upon  that  subject  which  are  familiar  to  the 
members  of  the  Court  of  Appeals  and  to  the  lawyers  who  con- 
stitute a  part  id'  this  body.  Addison  on  Torts.  312;  Colebrook  v. 
•Wiiiht.  i'4  Wendell  IfiO;  :\ront  v.  Derick.  T)  Hill  453  ;  Hence  v. 
YauDyke,  6  Hill  613;  Goodwin  v.  Wertheimer.  00  X.  Y.  146. 

In  the  recent  case  of  ^MacDonnell  v.  Butfalo  Loan,  Trust  «&:  Safe 
Deposit  Company,  103  X.  Y.  101,  Judge  Werner  said: 

''  The  rule  that  one  who  comes  lawfully  into  tlie  possession 
of  prn|)criy  ninndt  he  rhariicd  with  the  conversion  thereof 
until  after  a  demand  and  refusal  is  too  well  established  to 
justify  extended  discussion."  Citing  Goodwin  v.  Wertheimer, 
supra;  Converse  v.  Sickles,  146  X.  Y.  200;  Castle  v.  Corn 
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Exchange  Bank,  148  N.  Y.  122;  Tompkins  v.  Fonda  Glove 
L.  Co.,  188  K  Y.  2G1. 

But  we  arc  not  required  to  stop  our  investigation  at  this  point 
because  not  only  is  it  necessary  for  the  prosecution  to  show  an 
invasion  of  the  property  right  of  a  third  party  by  the  respondent, 
but  it  is  also  essential  that  it  he  shown  that  the  relation  existing 
bL'twecn  the  respondent  and  those  whose  money  is  claimed  to  have 
been  stolen,  was  that  of  bailee,  agent  or  trustee.  That  is  not  only 
the  precise  language  of  the  statute  under  which  this  article  pur- 
ports to  have  been  framed,  but  it  has  always  been  the  law.  In 
15  Cxc.  of  Law  and  Practice,  492,  it  is  said: 

"  One  cannot  commit  embezzlement  of  money  or  other 
property  lawfully  his  own,  or  in  which  he  has  a  general 
interest." 

Certainly  the  respondent  had  a  general  interest  in  this  monoj. 
At  page  494  it  is  said: 

''  In  order  to  constitute  end^ezzlement,  the  accused  must 
occupy  a  designated  fiduciary  relation,  and  the  money  or 
property  must  belong  to  his  principal  or  come  to  the  posses- 
sion of  the  accused  by  reason  of  such  employment. 

"  The  fraudulent  conversion  of  money  paid  by  mistake 
is  not  embezzlement."  Commonwealth  v.  Hayes,  14  Gray  62  ; 
People  V.  IJutts,  128  Mich.  208. 

''  Embezzlement  cannot  he  charged  with  reference  to  funds 
acquired  and  spent  before  the  party  assumed  the  fiduciary 
capacity;  nor  whore  the  relation  of  debtor  and  creditor  sub- 
sists between  the  parties."  Smith  v.  Glendenning,  194  Pa.  45. 

"  Possession  must  be  by  reason  of  some  special  trust  im- 
posed."   Colip  V.  State,  15)3  Ind.  584. 

'*  The  trust  relationship  must  exist  at  the  time  of  the  re- 
ception of  the  money  by  the  agent  or  the  money  must  have 
been  under  the  care  of  the  agent  by  virtue  of  that  agency, 
in  order  to  constitute  the  offense  of  embezzlement."  Taylor  v. 
State  29  Tex.  466,  501 ;  citing  Wharton's  Criminal  Law,  9th 
ed.,  sec.  1055,  where  it  is  stated :    "  The  term  '  bailee  '  when 
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used  in  embezzlement  statutes,  is  not  to  be  understood  in  its 
large,  but  in  its  limited  sense,  as  inoluding  simply  those  bailees 
who  are  authorized  to  keep,  to  transfer  or  to  deliver,  and  who 
receive  the  goods  first  bona  fide  and  then  fraudulently 
convert." 

Let  us  now  consider  the  record  for  the  purpose  of  ascertaining 
whether  tlie  respondent  received  the  moneys  in  question  as 
the  agent  of  anybody  else.  What  were  the  terms  of  the  agency  ? 
What  were  the  limitations  ?  Who  was  to  determine  what  use  was 
to  be  made  of  the  money  ?  Was  the  agency  of  Mr.  SchifP  a  differ- 
ent agency  from  that  of  Mr.  Elkus,  or  Mr.  Morgenthau,  or  Mr. 
Dooling,  or  Mr.  Ryan  (  AVas  the  money  of  each  of  these  donors 
to  be  kept  separate  i  We  are  without  light  upon  that  subject. 
The  alleged  principals  do  not  complain.  They  are  absolutely 
satisfied.  So  far  as  the  record  indicates,  every  one  of  them  came 
here  under  compulsion.  Xone  of  them  has  voiced  dissatisfaction 
with  the  action  of  the  respondent.  It  is  the  strangest  case  of 
agency  that  has  ever  come  under  the  observation  of  anyone  who 
has  the  slightest  familiarity  with  the  legal  concept  which  is  so 
denominated. 

We  are  in  the  same  plight  with  regard  to  the  idea  of  a  bailment, 
as  applicable  to  the  present  case.  Which  of  the  bailments  de- 
scribed by  Lord  Holt  in  Coggs  v.  Bernard  is  this  claimed  to  be  ? 
It  has  none  of  the  elements  of  a  depositum.  a  mandatum,  a  commo- 
datum,  a  pignus  or  a  locatio.  The  respondent  was  not  called  upon 
to  deliver  this  fund  to  anybody,  to  receive  it  on  deposit,  it  was  not 
pledged  to  him,  he  was  not  acting  as  a  common  carrier,  nor  was  he 
to  perform  any  service  in  connection  with  it.  There  was  no  basis 
for  even  an  action  of  tort  based  on  any  failure  to  return  the 
money,  or  any  part  of  it,  or  by  reason  of  the  use  that  the  respond- 
ent actually  made  of  it. 

The  impeachment  managers  are,  therefore,  compelled  to  fall 
back  on  the  generalization  that  the  respondent  was  a  trustee,  a 
fiduciary,  and  therefore,  by  reason  of  a  breach  of  trust,  has  been 
guilty  of  larceny.  This  calls  for  an  interpretation  of  the  mean- 
ins:  of  the  term  "  trust.""     A  trust  is  a  right  of  property,  real  or 
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personal,  held  by  one  party  for  the  benefit  of  another.  Burnett  v. 
Bookstaver,  10  Hun  484 ;  Gifford  v.  Rising,  51  Hun  1. 

It  is  the  relation  between  two  persons  by  virtue  of  which  one  of 
them,  called  the  trustee,  holds  the  property  for  the  benefit  of  an- 
other, called  the  cestui  que  trust.  Corby  v.  Corby,  85  Mo.  371, 
378. 

In  its  simplest  elements,  a  trust  is  a  confidence  reposed  in  the 
trustee  for  the  benefit  of  the  cestui  que  trust  with  respect  to  prop- 
erty held  by  the  former  for  the  benefit  of  the  latter.  It  implies 
two  estates  or  interests,  one  equitable  and  one  legal,  and  is  said  to 
exist  where  property  is  conferred  upon  and  accepted  by  one  per- 
son on  terms  of  holding,  using  or  disposing  of  it  for  the  benefit  of 
another.  Corby  v.  Corby,  85  Mo.  371,  378;  30  Cyc.  of  Law  & 
Practice,  Title  "  Trust,"  p.  18. 

As  it  has  been  elsewhere  expressed,  a  trustee  is  a  person  who 
takes  and  holds  the  legal  title  to  the  trust  property  for  the  benefit 
of  another.  Dillenbeck  v.  Fennel,  121  Iowa  203;  Glengarry  Con- 
solidated Mining  Co.  v.  Boehmer,  28  Col.  1 ;  Welles  v.  Larabee, 
36  Fed.  Rep.  266;  Taylor  v.  M&yor,  110  F.  S.  310,  335;  Black's 
Law  Dictionary  and  Bouvier's  Law  Dictionary. 

Every  statement  which  I  have  here  made  is  abundantly  sup- 
ported by  authority. 

How  completely  the  house  of  cards  erected  by  the  impeachment 
managers  disappears  before  these  definitions.  The  very  idea  that 
the  respondent  received  or  held  these  moneys  for  the  benefit  of 
any  other  person   than  himself  savors  of  humor. 

What  was  the  nature  of  the  benefit  which  the  cestuis  que  trust, 
supposedly  the  creators  of  the  trust,  the  donors,  were  to  have? 
There  is  no  pretense  that  even  by  mental  reservation,  they,  or  any 
of  them,  were  to  be  the  beneficiaries.  Xor  is  there  the  slightest 
suggestion  that  any  third  party  was  to  be  the  beneficiary.  The 
donations  were  purely  personal,  they  were  not  to  be  used  or  ex- 
pended for  the  benefit  of  any  third  party.  In  other  words,  if  the 
respondent  was  the  trustee,  he  was  likewise  intended  to  be  the 
beneficiary.  If  the  trust  was  that  the  money  should  be  used  for 
campaign  purposes,  it  was  to  be  the  respondent's  campaign  pur- 
poses, and  not  those  of  any  other  person,  and  the  entire  benefits 
of  the  alleged  trust  fund  were  to  be  those  accruing  to  the  respond- 
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ent.  To  dignify  this  relation  bv  the  tenu  of  trust  is  to  add 
a  new  abuse  to  that  oft  misunderstood  crcatitm  of  the  hiw. 

Lut  even  if.  bv  any  stretch  of  the  imaginatinii.  it  were  possible 
to  deduce  from  the  facts  established  the  germ  of  a  trust,  it  was 
withered  at  its  very  birth,  for  nothing  is  clearer  than  that  the 
same  person  cannot  be  trustee  and  beneficiary.  The  equitable 
estate  of  the  beneficiary  is  merged  in  the  legal  estate,  and  ceases 
when  the  legal  title  is  absolutely  vested  in  the  trustee.  Woodward 
V.  James.  115  ]X.  Y.  340;  Greene  v.  Greene,  l-2o  S.  Y.  506; 
AVoodl)ridge  v.  Bockes,  170  X.  Y.  59(>;  Weeks  v.  Fraukel,  197  K 
Y.  304. 

In  Greene  v.  Greene.  125  X.  Y.,  Judge  Gray  said: 

"  The  trustee  and  beneficiary  must  be  distinct  personal- 
ities; f(n'  otherwise  there  can  be  no  trust,  and  the  merger  of 
interests  in  the  same  person  would  effect  a  legal  estate  in 
him  of  the  same  duration  as  the  beneficial  interest  designed, 
that  the  legal  and  beneficial  estates  can  exist  and 
be  maintained  separately  in  the  same  person  is  an  incon- 
ceivalile  ]»ropositiou.  It  is  quite  as  much  of  an  impossibility 
legally  considered,  as  it  is  physically." 

And  in  AVeeks  v.  Frankcl.  107  X.  Y..  Judge  Haight  said: 

"  A  trust  contem})late.-  the  holding  of  property  by  one  for 
the  benefit  of  another,  and  conse(|ucntly  the  same  person  may 
not  at  the  same  time  be  sole  trustee  and  sole  beneficiary  of 
the  same  interest." 

But  we  are  not  obliged  to  rest  our  contention  even  at  this  point 
where  demonstration  has  performed  its  office  most  effectually. 
For  whatever  the  form  of  larceny  charged  against  the  respondent 
himself,  the  crime  cannot  be  established  unless  it  is  shown  that 
the  accused  acted  with  a  criminal  intent,  that  he  took  or  with- 
held from  the  true  owner  of  the  moneys  given  to  him,  the  posses- 
sion thereof  aniino  fiirojuli.  with  the  intention  of  stealing. 

If  this  were  not  the  most  solemn  proceeding  conceivable,  the 
charging  of  an  intent  to  steal  under  these  circumstances  would 
attain  the  Himalavan  hei2,hls  of  the  ridiculous. 
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It  will  suffice  for  the  purposes  of  this  case  to  permit  this  hon- 
orable Court  to  draw  a  parallel  between  it  and  People  ex  rel.  Per- 
kins V.  Moss,  187  iS".  Y.  41 0,  with  which  .Mr.  Jerome  was  most 
familiar.  Tho  present  case  is  infinitely  stronger  for  the  accused 
than  was  that  which  T  have  just  cited,  and  because  of  the  conclusion 
which  the  Court  of  Appeals,  including  the  dissenting  judges, 
reached  in  that  case,  I  venture  to  quote  at  length  from  the  opinions 
there  delivered. 

Judge  Gray  said  (pp.  419,  420)  : 

''  It  is  apparent  that  what  constitutes  the  crime  of  taking 
the  property  of  another  for  the  use  of  the  taker,  or  that  of  any 
other  person  than  the  legal  owner,  is  the  intention  with  which 
the  act  is  committed.  Under  the  statute,  the  crime  of  larceny 
no  longer  necessitates  a  trespass;  but  it  does  need,  as  an 
essential  element  that  the  '  intent  to  deprive  or  defraud  '  tho 
owner  of  his  property,  or  of  its  use,  shall  exist.  The  intent, 
by  necessary  implication,  as  from  its  place  in  the  penal 
statute  must  be  felonious;  that  is  to  say,  an  intent  without  an 
honest  claim  or  right.  It  is  not  now  essential,  as  it  was  under 
the  Poman  and  early  English  law,  that  the  intention  of  the 
taker  shall  be  to  reap  any  advantage  from  the  taking,  the  stat- 
ute makes  the  crime  to  consist  in  the  intent  to  despoil  the 
owner  of  his  property.  That  is  necessary  to  complete  the 
offense,  and  if  a  man,  under  the  honest  impression  that  he  has 
a  right  to  the  property,  takes  it,  it  is  not  larceny,  if  there  be  a 
colorable  title.  (See  Code  Crim.  Pro.,  sec.  548;  People  v. 
Grim,  3  X,  Y.  Cr.  Rep.  317;  Bishop's  Crim.  Law,  sees.  297, 
851 ;  Wharton's  Crim.  Law,  sees.  883,  8-84.)  The  charge  of 
stealing  property  is  only  established  by  establishing  felonious 
intent.  Without  it  there  is  no  crime ;  for  it  would  be  a  bare 
trespass.  It  is  the  criminal  mind  and  purpose  going  with  the 
act  which  distinguished  the  criminal  trespass  from  a  mere 
civil  injury.  (1  Hale's  P.  C.  509;  ]\rcCourt  v.  People,  64 
IST.  Y.  583.)  Doubtless,  if  the  particular  act  was  specified  in 
the  penal  statute,  an  honest  belief  that  it  was  right,  while  it 
would  purge  the  act  from  immorality,  would  not  relieve  it 
from  indictability.  .  .  .  If  we  turn  then,  to  a  considera- 
tion of  the  fact  upon  which  the  magistrate  ordered  the  relator 
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to  be  arrested,  it  is  impossible,  reasonably  speaking,  to  find 
that  criminal  element  which  the  statute  makes  a  necessary 
one,  the  intent  of  the  accused  to  steal.  .  .  .  Courts,  how- 
ever, may  not  sit  to  judge  the  conduct  of  a  defendant  by  any 
moral  code,  or  rules  of  ethics.  Their  sphere  is  to  ascertain  if 
the  facts  shown  establish  the  crime  charged  against  him.  In 
the  facts  stated  in  these  depositions,  I  find  none  upon  which 
criminality  can  be  predicated.  The  essential  element 
of  the  '  intent  to  deprive  and  defraud  '  is  nowhere  to  be 
found,  and  there  is  no  just  basis  for  the  inference. 
There  was  no  concealment  about  the  transaction  and  knowl- 
edge of  it  was  conveyed  to  the  other  trustees.  That  the  relator 
may  have  made  a  mistake  of  law,  which  will  not  relieve  him 
from  liability  in  a  civil  action,  may  be  true,  and  he  expressly 
disclaimed  in  his  letter  any  intention  to  dispute  such  a  lia- 
bility, but  this  was  a  case  where  the  intent  or  good  faith  was 
in  issue,  and  then  knowledge  of  the  law  is  immaterial. 
(Knowles  v.  City  of  X.  Y.,  176  N.  Y.  at  p.  439;  Goodspeed 
V.  Ithaca  St.  Ry.  Co.,  184  Id.  at  354.)  The  relator  came  to 
the  aid  of  the  president  of  the  company,  who,  as  such,  had 
agreed  to  contribute  moneys  to  the  campaign  fund,  and  ad- 
vanced the  moneys,  temporarily.  Having  done  so,  for  no 
other  reason  than  for  the  supposed  advantage  of  the  company, 
his  claim  to  be  reimbursed  from  the  treasury  of  the  company 
is  openly  presented,  and  it  is  paid.  But  within  the  spirit,  if 
not  the  letter,  of  section  548  of  the  Penal  Code,  that  was  not 
larceny.  The  section  provides  that  '  Upon  an  indictment  for 
larceny  it  is  a  sufficient  defense  that  the  property  was  ap- 
propriated openly  and  avowedly,  under  a  claim  of  title  pre- 
ferred in  good  faith,  even  though  such  claim  is  untenable.' 
This  section  is  an  expression  of  the  emphasis  which  the  stat- 
ute lays  upon  the  intent  with  which  the  property  of  another  is 
taken.  It  is  a  qualification  of  the  provisions  of  section  528  of 
the  Penal  Code,  defining  what  shall  constitute  the  crime  of 
larceny.  It  is  of  considerable  significance,  as  illustrating  the 
legislative  understanding,  that  when  in  1906  the  Legislature 
dealt  with  the  question,  specifically,  the  offense  was  declared 
to  be  a  misdemeanor,  not  a  larceny." 
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His  Honor  Judge  Hiseock  said  (pp.  425,  426)  : 

"  It  is  agreed  upon  all  sides  that  the  crime  of  larceny  may 
not  be  committed  unintentionally,  unconsciously  or  by  mis- 
take, but  that  in  order  to  accomplish  it  the  perpetrator  must 
have  the  intent  referred  to.  It  may  be  difficult  at  all  times 
exactly  and  satisfactorily  to  define  this  intent,  but  the  require- 
ment for  it,  as  applicable  to  this  case,  means  that  when  the 
relator  took  part  in  the  appropriation  of  the  moneys  in  ques- 
tion, he  must  have  had  in  some  degree  that  same  conscious, 
unlawful  and  wicked  purpose  to  disregard  and  violate  the 
property  rights  of  another,  which  the  ordinary  burglar  has 
when  he  breaks  into  a  house  at  night  with  the  preconceived 
design  of  stealing  the  property  of  its  inmates.  There  is,  as 
there  ought  to  be  in  the  absence  of  statutory  enactment,  a 
long  distance  between  the  act  which  is  unauthorized  and 
illegal,  and  which  subjects  the  trespasser  to  civil  liability, 
and  the  one  which  is  legally  wicked  and  eiiminal,  and  which 
subjects  the  offender  to  imprisonment.  It  is  on  this  point  of 
criminal  intent  that  I  think  the  district  attorney  has  failed  to 
furnish  any  evidence  whatever  on  which  the  magistrate  might 
act,  although  the  burden  affirmatively  rested  on  him  so  to  do. 
If,  in  a  suit  upon  a  note  the  plaintiff'  relies  for 
evidence  upon  the  statement  of  the  defendant  that  he  gave 
the  note,  he  must  also  accept  the  accompanying  declaration 
that  the  note  has  been  paid  in  full,  and  if  this  is  all  the  evi- 
dence, the  statement  stands  as  a  whole,  and  the  proofs  fail. 

"  In  McCourt  v.  People,  G4  X.  Y.  583,  the  plaintiff  in 
error  stopped  at  a  house  and  asked  the  daughter  of  the 
owner  for  a  drink  of  cider,  offering  to  pay  for  it.  She  re- 
fused to  let  him  have  it,  and  he  thereupon  opened  the  cellar 
door,  and  although  forbidden  to  do  so  by  her,  went  in  and 
drew  some  cider.  He  was  indicted  for  burglary  and 
larceny,  and  it  was  held  that  the  trial  court  committed  error 
in  refusing  to  direct  his  acquittal.  It  was  said:  'Every 
taking  by  one  person  of  the  personal  property  of  another, 
without  his  consent,  is  not  larceny ;  and  this,  although  it 
was  taken  without  right  or  claim  of  right,  and  for  the  pur- 
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pose  of  appropriating  it  to  the  use  of  the  taker.  Superadded 
to  this  there  must  have  been  a  felonious  intent,  for  without 
it  there  was  no  crime.  It  would,  in  the  absence  of  such  an 
intent,  be  a  bare  trespass,  whic-h,  however  aggravated,  woul'J 
not  be  a  crime.  It  is  the  criminal  mind  and  purpose  going 
with  the  act  which  distinguishes  a  criminal  trespass  from 
a  mere  civil  injury.'  And  then,  further,  as  applicable  to 
the  particular  circumstances  of  that  case,  '  there  was  not 
only  an  absence  of  the  usual  indicia  of  a  felonious  taking, 
but  all  of  the  circumstances  proved  are  consistent  with  the 
view  that  the  transaction  was  a  trespass  merely.  To  find 
this  transaction  a  larceny  it  is  necessary  to  override  the  ordi- 
nary presumption  of  innocence,  and  to  reject  a  construction 
of  the  prisoner's  conduct,  which  accounts  for  all  the  circum- 
stances proved  without  imputing  crime,  and  to  impute  a 
criminal  intention,  in  tlie  ftl)sence  of  the  earmarks  which 
ordinarily  attend  and  characterize  it.'  " 

His  Honor,  Chief  Judge  Cullen.  delivered  the  dissenting  opin- 
ion, but  notwithstanding,  recognizes  the  principles  which  we  are 
sontending  for,  for  he  says  (pp.  439,  442)  : 

"But  though  there  was  an  illegal  niisapprdpriation  of  the 
corporate  funds  by  the  relator,  this  does  not  necessarily  prove 
that  he  was  guilty  of  larceny.  It  may  have  been  simply  a 
trespass  for  which  he  is  only  civilly  liable.  I  agree  with 
Judge  Gray  that  to  constitute  larceny  there  must  be  what 
is  termed  a  felonious  intent,  but  we  do  not  make  progress 
towards  the  determination  of  the  question  before  us  unless 
we  ascertain  what  is  a  felonious  intent.  The  question  hae 
given  rise  to  much  discussion  in  textbt)oks  and  in  judicial 
opinions.  Whether  '  intent  '  is  the  proper  term  to  employ 
may  well  be  gathered.  Though  a  man  may  commit  many 
statutory  offenses  unwittingly,  no  one  can  become  a  thief 
or  embezzler  accidentally  or  by  mistake.  To  constitute  the 
offense  there  must  be  in  the  perpetrator  the  consciousness  of 
the  dishonesty  of  the  act.  This,  however,  as  frequently  turns 
on  the  knowledge  or  belief  of  the  party  as  to  his  authority 
as  on  his  intent  regarding  the  disposition  of  the  property. 
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"  It  may  be  in  the  present  ease  that  the  relator's  character 
is  so  good,  and  his  standing  so  high,  that  either  on  the  ex- 
amination or  on  the  trial,  it  will  seem  clear  that  he  conld 
not  have  conscionsly  and  knowingly  misappropriated  the 
money  of  the  company.  It  is  also  biit  fair  to  the  memory 
of  the  president,  who  is  now  deceased,  to  say  that  it  is  en- 
tirely possible  that  his  standing  and  character  may  appear 
to  have  been  eqnally  as  good.  The  relator  is  entitled  to  the 
full  benefit  of  the  presumption  arising  from  such  character 
when  presented  at  the  proper  place  and  before  the  proper 
tribunal.  But,  of  course,  nothing  of  that  nature  appears 
or  can  appear  in  the  depositions  on  which  the  warrants  were 
issued.  However  high  the  standing  and  character  of  the 
relator  may  be,  it  docs  not  justify  a  departure  in  his  case 
from  the  same  orderly  course  of  procedure  in  the  adminis- 
tration of  justice  which  would  be  followed  in  the  case  of 
the  humblest  citizen  charged  with  an  oflense." 

In  other  words,  that  that  question  was  a  question  to  be  tried 
at  the  iinal  hearing. 

And  Judge  Werner,  who  also  dissented,  said  (p.  445): 

"  If  the  question  were  whether  the  relator's  guilt  of  tha 
crime  of  larceny,  as  charged  in  the  iufonualion,  had  been 
established  according  to  the  ininieniorial  rule  which  obtains 
in  criminal  trials,  and  which  imperatively  demands  proof  of 
guilt  beyond  a  rea.':-o:;al)lo  doubt  to  justify  a  conviction,  I 
should  unhesitatingly  vote  in  the  negative,  for  the  evidence 
which  the  magistrate  had  before  him  when  he  was  called  upon 
to  issue  the  warrant  coneededly  falls  far  short  of  that  stand- 
ard. But  that  is  not  the  question  before  us.  Tlie  only  ques- 
tion wo  are  called  u})on  to  consider,  and  indeed  the  only  one 
we  have  the  right  now  to  decide,  is  whether  the  evidence  be- 
fore the  magistrate  invested  him  Avith  jurisdiction  to  issue 
the  warrant." 

But  now  we  have  before  us  the  question  which  is  so  well  stated 
in  tlic  opinion  of  Judge  Werner.  What,  on  the  evidence,  what 
on  the  proofs,  is  the  conclusion  here  to  be  reached  in  accordance 
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with  this  immemorial  rule  of  requiring  proof  of  guilt  beyond  a 
reasonable  doubt,  as  to  which  in  that  case  the  learned  jndge 
said  that  at  the  final  stage  of  the  case  he  would  be  compel!  ;d  un- 
hesitatingly to  vote  against  the  existence  of  guilt  ? 

Whatever  may  be  said  by  way  of  personal  reflection,  vitupera- 
tion or  condemnation  of  the  respondent  in  connection  Avith  the 
receipt  of  these  moneys,  to  say  that  he  intended  to  steal  them, 
that  to  the  remotest  extent  he  harbored  a  criminal  thought,  is  to 
do  violence  to  one's  credulity.  Reason,  experience,  justice  and 
fair  play  stand  aghast  at  the  very  suggestion  of  such  a  possibility. 

It  is  well  known  that  some  of  the  greatest  men  in  American 
history,  who  devoted  their  lives  to  politics  in  the  best  sense  of  that 
much  abused  term,  were  proverbially  impecunious,  in  a  state  of 
perennial  financial  distress,  and  dependent  largely  upon  gifts, 
loans  and  contributions  from  their  friends  and  acquaintenances, 
and  those  who  believed  in  them. 

Charles  James  Fox  and  Richard  Brinsley  Sheridan  are  famous 
examples  in  English  history.  Daniel  Webster  and  President 
^IcKinley  are  but  two  of  many  examples  that  may  be  cited  from 
American  history.  One  might  as  well  charge  that  the  god-like 
Daniel  was  guilty  of  larceny  because  he  scattered  with  spend- 
thrift lavishness  funds  which  his  admirers,  seeking  to  help  him 
in  his  career,  may  have  placed  in  his  possession. 

That  Governor  Sulzer  had  such  admirers,  men  like  Mr.  SchiflF, 
]\rr.  Morgenthau.  ]Mr.  Lehman,  Dr.  Cox,  Judge  Conlon,  and 
others  who  have  here  testified,  ds  established  beyond  a  per- 
adventure,  and  to  intimate  that  the  respondent,  when  he  used 
the  moneys  which  he  received  from  any  or  all  of  these  men, 
for  his  personal  uses,  did  so  with  a  criminal  intent,  is  as  cruel 
as  it  is  ungenerous.  Xothing  but  blind  prejudice,  uncontrolled 
passion  and  the  most  bitter  hatred,  can  deduce  criminal  and 
larcenous  intent  from  any  of  the  acts  charged  against  the  Gov- 
ernor of  the  State  of  Xew  York,  a  man  who  for  twenty-five 
years  was  universally  regarded  as  a  faithful,  useful  and  patriotic 
public  sen-ant. 

\  We  have  now  dealt  with  the  charges  which  have  been  de- 
clared to  be  the  very  head  and  front  of  the  respondent's  offend- 
ing.    Upon  analysis  they  vanish  into  thin  air.      They  have  no 
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basis  in  laAv  or  in  fact.  They  are  not  even  charges  of  miscon- 
duct in  office.  On  a  trial  before  a  regular  tribunal  adminis- 
tering the  criminal  law,  they  would  present  no  question  to  be 
passed  on  by  a  jury.  This  tribunal,  however,  is  one  which  per- 
fonns  the  double  function  of  a  trier  of  the  law  and  a  trier  of 
the  facts.  In  their  determination  William  Sulzer,  the  Governor 
of  the  State  of  New  York,  is  not  so  much  on  trial,  as  is  the  law 
itself.  j\ray  it  never  be  understood  that  in  order  to  punish 
him,  violence  is  to  be  done  to  the  majesty  of  law  and  a  stain 
imposed  upon  the  pure  garments  of  justice. 

As  collateral  to  the  charges  contained  in  articles  1,  2  and  6,  are 
those  set  forth  in  articles  3,  4  and  5.  The  latter  are  founded  on 
the  former  and  are  a  mere  outgrowth  from  them,  a  parasite,  as  it 
were.  Yet,  while  it  is  believed  that  with  the  disposition  of  the 
primary  charges,  the  secondary  charges  would  be  likewise  disposed 
of,  in  view  of  the  position  taken  by  the  impeachment  managers 
with  regard  to  these  three  charges,  although  they  have  been  fully 
dealt  with  in  the  opening  remarks  of  Senator  Hinman,  we  will 
permit  ourselves  to  advert  to  them  further  in  order  to  demonstrate 
the  weakness  of  the  case  of  the  prosecution  and  the  unfair  methods 
to  which  resort  has  been  had  in  order  to  create  an  atmosphere  of 
suspicion  and  prejudice  about  this  case. 

]^one  of  the  acts  charged  in  the  articles  now  under  discussion 
were  official  acts.  Xone  of  them  relate  to  any  matter  as  to  which 
the  respondent  was  called  upon  to  perform  any  official  duty.  They 
are  all  claimed  to  have  been  of  a  private  and  personal  nature. 
They  bear  no  relation  to  the  performance  of  executive  functions 
and  I  may  therefore  well  urge  that  none  of  these  acts  comes  within 
the  letter  or  the  spirit  of  section  12  of  the  Code  of  Criminal 
Procedure,  Avhich,  as  has  been  seen,  defines  the  jurisdiction  of  this 
tribunal. 

It  certainly  cannot  be  the  law  that  the  Governor  may  be  im- 
peached for  violating  any  provision  of  the  criminal  law  whether 
it  be  a  misdemeanor,  a  felony  or  a  violation  of  an  ordinance. 
Otherwise  he  might  be  haled  before  this  great  tribunal  on  charges 
of  impeachment  alleging  that  he  ran  an  automobile  faster  than 
20  miles  an  hour.  There  must  be  some  relation  between  the  act 
charged  and  wilful  and  corrupt  miseonduct  in  office  in  the  per- 
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formaiice  of  his  executive  funetious.  It  is  not  sufficient  that  they 
are  the  wrongiul.  or  even  the  criminal,  acts  of  an  individual  who 
happens  to  hold  a  public  office. 

But  we  will  not  rest  here,  preferring  to  deal  with  the  merits 
of  these  charges  as  we  have  regarded  those  which  have  already 
passed  under  review,  considering  each  of  them  separately  in  the 
order  in  which  they  are  stated. 

Article  3  charges  the  respondent  with  "'  mal  and  corrupt  con- 
duct'"'  in  his  office  (not  wilful  and  corrupt  misconduct  in  office), 
and  bribing  witnesses  in  violation  of  section  2440  of  the  Penal 
Law.  It  is  stated  that  a  committee  was  appointed  by  concurrent 
resolution  of  the  Legislature  to  investigate  into,  ascertain  and 
report  at  an  extraordinary  session  of  the  Legislature  upon  all 
expenditures  made  by  any  candidate  voted  for  at  the  last  preceding 
election  by  the  electors  of  the  whole  State,  and  upon  all  statements 
filed  by  and  on  behalf  of  any  such  candidate  for  moneys  or  things 
of  value  received  or  paid  out  in  aid  of  his  election,  and  their 
compliance  with  the  requirements  of  law  relative  thereto ;  that 
while  such  committee  was  conducting  its  investigation  the  respond- 
ent in  July  and  August,  1913,  "fraudulently  induced  one  Louis 
A.  Sarecky,  one  Frederick  L.  Colwell  and  one  Melville  B.  Fuller, 
each  to  withhold  true  testimony  from  the  said  committee,"  and 
which  under  said  inducements  of  the  respondent  they  and  each  of 
them  refused  to  do;  that  in  performing  these  acts  the  respondent 
acted  wrongfully,  wilfully  and  corruptly  and  was  guilty  of  a 
felony. 

Section  2440.  under  which  this  article  purports  to  have  been 
drawn,  reads  as  follows : 

*'A  person  who  gives  or  offers  or  promises  to  give,  to  any 
witness  or  person  about  to  be  called  as  a  witness,  any  bribe, 
upon  any  understanding  or  agreement  that  the  testimony  of 
such  witness  shall  be  thereby  influenced,  or  who  attempts 
by  any  other  means  fraudulently  to  induce  any  witness  to 
give  false  testimony  or  to  withhold  true  testimony,  is  guilty 
of  a  felony." 

This  article  is  very  indefinite.  It  consists  of  the  merest  conclu- 
sions.    It  charges  the  respondent  with  bribing  witnesses  without 
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stating  which  of  the  persons  named  in  the  article  was  bribed,  or 
hew  he  was  bribed. 

It  is  further  alk'ged  that  the  respondent  franduk'ntlv  induced 
them  to  withhold  true  testimony  from  the  committee.  It  does 
not  state  what  fraudulent  means  were  used.  It  does  not  indicate 
what  the  testimony  was  that  was  withheld.  It  is  a  generalization 
and  nothing  more,  and  gives  no  notice  of  the  true  charge  wdiich 
the  respondent  is  to  meet  with  respect  to  the  three  individuals 
named  in  the  article.  The  crime  charged  beinc;  a  felonv  is  subiect 
to  the  same  principles  so  far  as  intent  is  concerned  which  are  ap- 
plicable to  the  charges  of  perjury  and  larceny  with  which  we  have 
thus  far  dealt. 

The  article  refers  to  bribing  witnesses  without  stating  how  the 
witnesses  w^ere  bril)cd.  It  then  proceeds  to  say  that  he  fraudu- 
lently induced  Sarecky,  Col  well  and  Fuller  to  withhold  testimony. 
Under  the  statutory  definition,  the  offense  described  in  section 
2440  of  the  Penal  ].aw  has  to  be  connnitted  by  means  of  a  bribe 
or  an  attempt  by  other  means  fraudulently  to  induce  to  withhold 
true  testimony.  These  other  means  must  exclude  the  idea  of 
bribery.     What  they  are  is  not  stated. 

]hit  without  dealing  with  this  charge  according  to  the  strict 
rules  of  jjleading  which  obtain  in  criminal  proceedings,  let  us 
consider  the  evidence  for  the  purpose  of  ascertaining  wdiether 
there  is  any  reasonable  foundation  for  the  charge  with  respect 
to  either  of  the  three  individuals  named. 

One  of  the  persons  mentioned  is  ]\relvillc  B.  Fuller.  Is  there 
a  scintilla  of  evidence  to  indicate  that  he  was  bribed  or  that  any 
fi'audulcnt  means  were  adopted  to  induce  him  to  withhold  testi- 
mony from  llie  Frawley  counnittcc  ?  He  appeared  before  this 
Court  and  testitied  fully,  freely  and  frankly  in  a  manner  which 
carried  conviction  to  everyone  who  heard  him.  He  w^as  a  man 
who  showed  himself  jealous  of  his  honor  and  of  his  integrity  and 
his  reputation.  He  brought  with  him  all  books  and  papers.  He 
attended  before  the  impeachment  managers,  out  of  Court,  when 
he  was  not  bound  to  do  so,  and  disclosed  to  them  his  private  books. 
He  showed  himself  to  be  a  high-minded  gentleman,  anxious  to  do 
naught  which  savored  of  unfairness,  discrimination  or  favoritism. 
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When  he  first  appeared  before  the  Frawlev  committee,  acting 
on  the  belief  which  is  shared  by  all  stock  brokers  and  bankers,  that 
the  business  of  their  clients  is  privileged  and  that  they  are  not 
bound  to  disclose  it  without  the  client's  consent,  he  declined  of  his 
own  accord  to  answer  the  questions.  He  came  to  Albany,  stated  the 
situation  to  the  respondent,  who  incidentally  informed  him  that  he 
had  been  advised  that  the  committee  had  no  power  to  carry  on  its 
investigations.  The  respondent  made  no  suggestion  of  anything 
which  savored  of  an  intimation  that  Mr.  Fuller  should  refuse  to 
testify,  and  later,  Mr.  Fuller  in  fact,  with  the  affirmative  consent 
of  Governor  Sulzer,  testified  before  the  Frawley  committee  fully 
and  completely  with  regard  to  all  the  transactions  between  the 
respondent  and  Harris  &  Fuller. 

At  that  time,  it  appears  from  the  record,  page  893,  Judge  Olcott, 
who  was  the  personal  counsel  of  Mr,  Fuller,  appeared  with  him 
before  the  Frawley  committee  and  said  —  this  has  already  been 
read  to  this  Court,  but  nevertheless,  in  view  of  the  nature  of  the 
charge  which  has  been  made,  and  which  has  not  been  withdrawn, 
which  still  is  before  this  Court  for  determination,  T  feel  that  I 
should  again  call  attention  to  what  took  place,  as  an  indication  of 
the  manner  in  which  these  prosecutors  are  conducting  this  case  — 

"  I  was  not  present  at  the  hearing  before.  Before  you  pro- 
ceed with  his  examination,  through  your  own  already  ex- 
pressed courtesy  of  the  commission  and  that  of  Mr.  Richards, 
I  want  to  say  a  word  on  the  subject  of  his  refusal  to  answer 
questions  the  other  day,  and  the  fact  that  he  now  presents 
himself  ready  to  answer  all  questions  which  are  asked.  His 
refusal  the  other  day  was  based  upon  the  custom,  which  is 
to  them  a  law  and  a  moral  right  of  brokers,  never  to  reveal 
any  of  their  books  so  far  as  their  customers'  accounts  are  con- 
cerned. Since  that,  Ave  have  had  a  conference  Avith  Governor 
Sulzer  and  his  representatives,  and  the  Governor  agrees  that 
without  further  contest,  without  any  contest  on  his  part,  that 
Mr.  Fuller's  lips  should  1)0  nnscalod.  Xow,  having  that 
waiver  from  the  customer,  AFr.  Fuller  feels  at  liberty  to 
answer  your  questions.  I  thank  you  for  the  privilege  of  this 
Btatement  of  his  position  in  the  matter." 
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Thereupon  Mr.  Fuller  presented  to  the  Frawley  committee 
every  book,  paper  and  document  that  it  desired.  Some  of  them 
were  examined  by  the  committee  at  that  time,  as  fully  as  it 
wished.  The  witness  answered  fully  and  frankly  all  questions 
put  to  him,  and  furnished  them  with  a  transcript  of  the  account 
of  Governor  Sulzer. 

If  it  is  possible  to  spell  from  this  testimony  any  bribery  or 
attempted  bribery,  or  any  other  fraudulent  means  to  induce  the 
witness  to  withhold  testimony,  then,  like  Alice  in  Wonderland, 
we  are  o;ropinii'  amid  the  obfuscations  of  topsy-turvydom. 

And  yet  for  some  mysterious  reason  this  witness  was  subjected 
to  the  most  extraordinary  treatment.  The  book  which  he  pro- 
duced was  passed  from  one  member  of  this  Court  to  another  with 
all  the  theatrical  concomitants  of  the  melodrama  except  slow 
music.  It  was  intimated  that  the  books  had  been  "  doctored," 
fraiidukntly  altered  and  forged.  Mr.  Fuller  thereupon  de- 
manded the  right  and  the  privilege  of  protecting  his  reputation 
and  his  character  against  these  insinuations  and  innuendoes  and 
stated  that  he  had  concealed  nothing  and  had  nothing  to  conceal, 
that  his  books  were  absolutely  correct,  that  no  balances  had  been 
forced,  that  there  had  been  nothing  omitted  or  concealed  to  pro- 
tect Governor  Sulzer  or  anyone  else  and  indicated  his  perfect 
willingness  to  bring  his  books  into  Court,  and  to  produce  every 
clerk  in  his  office,  to  prove  the  correctness  of  his  statement. 

It  was  a  pathetic  scene  of  a  man  striving  and  struggling  before 
this  High  Court  to  maintain  his  dignity  and  his  honor  in  the 
eyes  of  the  people  of  the  State. 

Two  days  later  the  impeachment  managers  were  forced  to  ab- 
solve Mr.  Fuller  from  the  unworthy  suspicions  for  which  they 
were  responsible.  We  may  therefore  discharge  from  further  con- 
sideration any  sugge-stion  of  wrongdoing  with  respect  to  the  testi- 
mony of  Mr.  Fuller. 


Mr.  Marshall. —  Continuing  the  discussion  of  article  3  of  the 
impeachment  articles,  I  now  come  to  a  consideration  of  the  charge 
with  regard  to  another  of  the  persons  named  in  the  article,  Fred- 
erick L.  Colwell.  There  is  absolutely  no  evidence  in  the  record  of 
any  conversation,  communication  —  oral  or  written  —  between 
the  respondent  and  Colwell  with  respect  to  the  giving  or  with 
holding  of  any   testimony   from   the  Frawley  committee,   or   as 
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to  his  testifying  or  not  testifying  before  that  committee.  The 
only  evidence  in  the  record  rehiting  to  C'ohvell  is  that  he  gave 
orders  for  the  purchase  of  stock  and  paid  for  stock  to  the  tirm  of 
Harris  k  Fuller  and  Boyer,  Griswold  »S:  Company. 

The  witness  John  Boyd  Gray  testitied  that  Cohvell  lived  at 
^'onkers  in  a  house  rented  from  him;  that  he  last  saw  him  at  71 
Broadway  about  the  middle  of  August ;  that  at  that  time  C'ohvell 
said  to  him  that  he  was  going  to  xVlbany ;  that  he  did  not  say  how 
long  he  was  going  to  remain  away ;  that  he  had  called  up  his 
house  and  asked  to  have  his  luggage  brought  to  the  Yonkers 
station ;  that  he  took  a  northbound  train ;  and  that  he  said  he 
was  going  to  see  William  Sulzer.  There  is  absolutely  no  other 
tcstimonv  in  the  record  with  regard  to  Colwell,  nothins:  even  to 
show  that  he  made  any  default  in  appearing  before  the  com- 
mittee, or  that  he  had  refused  to  yield  obedience  to  any  sid> 
poena  sen-ed  upon  him,  or  to  answer  any  questions  put  to  him. 
His  statement  to  Gray  that  he  was  going  to  Albany  to  see  William 
Sulzer  is  the  merest  hearsay  and  is  not  binding  in  any  way  on 
the  respondent.  To  argue  from  this  bare  statement  that  the 
respondent  bribed  the  Avitness  or  used  any  fraudulent  means  to 
induce  the  witness  to  withheld  any  tcstimonv  from  the  committee, 
is  so  far-fetched  as  not  to  merit  being  dignified  by  the  term  argu- 
ment. It  is  a  bald  guess,  a  violent  conjecture,  and  an  ungrounded 
suspicion. 

Inference  and  surmise  are  not  permitted  to  take  the  part  of 
proof,  even  in  a  civil  proceeding.  To  hint  at  the  possibility  of 
employing  them  in  a  criminal  proceeding  is  monstrous.  The 
very  fact  that  the  prosecution  is  driven  to  such  straits  is  the 
strongest  evidence  of  the  weakness  of  their  position.  Time  was 
when  prosecuting  officers  were  considered  as  quasi-judicial  and 
when  they  felt  it  incumbent  upon  themselves  to  move  for  the 
dismissal  of  an  indictment  or  of  a  prosecution  where  there  was  no 
legal  evidence,  or  not  sufficient  evidence,  to  warrant  the  submission 
of  a  charge  to  the  determination  of  the  tribunal  before  which  it 
was  on  trial. 

We  have  fallen  np:ai  other  days.  Anything  which  may  consti- 
tute the  basis  for  a  newspaper  headline;  an  intlection  of  the  voice, 
a  lifting  of  the  eyebrow,  a  shrug  of  the  shoulder,  a  confidential 
whisper,  seems  to  be  a  sufficient  insiruiiu>;itality  for  the  destruction 
of  a  reputation  and  the  ruin  of  an  honorable  career.     This  was  the 
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method  pursued  bv  lag'o  for  the  purpose  of  arousing  the  jealousy  of 
the  credulous  Othello,  which  led  the  poet  to  exclaiiu,  ''  Trifles  light 
as  air  are  to  the  jealous  confirmation  strong  as  proof  of  holy  writ." 
It  is  the  method  pursued  by  the  slanderer  and  the  backbiter,  and 
which,  if  indulged,  will  subject  any  member  of  the  body  politic, 
and  especially  every  holder  of  public  othce,  to  unspeakable  perils. 
Rumor  with  her  thousand  tongues  is  ever  ready  for  mischief  and 
he  is  indeed  a  fortunate  man  whom  a  kindly  fate  has  spared  from 
her  withering  blasts. 

xVn  entire  absence  of  testimony  is  now  sought  to  be  made  the 
equivalent  of  the  most  cogent  proof,  and  where  the  la.w  requires 
proof  beyond  a  reasonable  doubt,  the  absence  of  a  single  legiti- 
mate fact  upon  which  reason  can  operate  is  to  be  made  a  substi- 
tute for  that  rule  which  the  wisdom  of  the  past  has  evolved  as  a 
safeguard  of  tlie  liberty  of  the  citizen. 

In  this  connection  it  will  also  be  useful  to  remember,  as  reflect- 
ing upon  the  methods  of  the  prosecution,  that  it  was  pretended, 
when  Mr.  Beall,  his  counsel,  was  on  the  witness  stand,  that  the 
witness,  John  Boyd  Oray,  could  not  be  found.  (Questions  were  put 
to  him  to  indicate  that  the  whereal)oiits  of  JMr.  Gray  were  shrouded 
in  mystery.  Mr.  Beall  shov/ed  that  Mr.  Gray  was  daily  at  his 
office  transacting  business,  that  he  had  seen  him  there  and  talked 
with  him  there,  and  when  Mr.  Gray  voluntarily  came  and  testitied, 
it  appeared  that  he  had  not  even  been  subpoenaed  —  he  had  not 
l)een  requested  to  appear.  The  more  suggestion  of  the  desire  that 
he  should  he  present  was  sufficient  to  induce  him  to  come  un- 
su1)poenacd.  That  there  was  no  attempt  on  the  part  of  anybody 
to  keep  him  awa_y  was  shown  by  the  answ^ers  to  the  qut^stions  put 
to  the  witness  by  Senator  Brriwn  : 

''  Q.  Have  you  avoided  the  service  of  process  for  the  pur- 
pose of  avoiding  an  appearance  here?     A.  Xo. 

''  Q.  Have  you  been  re(iueste<l  not  to  appear  here  if  you 
could  avoid  it?     A.  I  have  not, 

"  Q.  Have  you  had  any  communication  from  Governor 
Sulzer  or  any  othei-  person  about  not  appearing?  A.  I  have 
not. 

"By  Senator  Pollock: 

''  Q.  AYhen  did  you  first  learn  that  your  appearance  in  this 
Court  was  desired?  A.  Oh,  1  heard  of  it  indirectly  several 
days  ago. 
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'*  Q.  Thmiio-li  whom  i  A.  Wliy.  through  several  sources,  I 
guess. 

"  Q.  Did  3'oii  receive  anv  coninmnication  from  the  im- 
peachment manaiiers  or  their  ccuiisel !'     A,   I  did  not.'' 

The  third  witness  referred  to  in  this  article  is  Louis  A. 
Sarecky.  It  was  shown  that  he  appeared  before  the  Frawley  com- 
mittee, and  from  the  proceedings  of  that  committee  the  prosecution 
road  some  of  the  questions  and  answers  given  by  the  witness, 
which  merely  showed  that  the  witness  under  the  circumstances 
described  stated  that  he  would  not  testify  unless  he  was  pcrmittevl 
to  have  ccimsel  present  in  order  to  bring  out  all  the  facts  on  both 
sides  and  not  to  give  a  colored  statement.  And  even  then  he  showed 
clearly  that  he  did  not  refuse  and  did  not  intend  to  refuse  to 
testify. 

I  will  brielly  read  from  the  record  on  that  point  and  invite 
your  Honors  to  examine  the  entire  testimony  which  was  introduced 
from  the  proceedings  of  the  Frawley  conmiittee  with  regard  to  this 
witness.  This  part  of  the  testimony  was  not  offered  by  the  prose- 
cution. It  was  left  to  the  respondent  to  bring  it  out.  Mr.  Sarecky 
testified  as  follows : 

"A.  Xow,  gentlemen,  I  want  to  make  a  statement  on 
record  before  1  testify  further.  If  you  are  delving  into  the 
Governor's  campaign  expenses,  1  am  willing  to  tell  every- 
thing, on  condition  that  I  be  represented  by  counsel,  because 
if  the  story  is  to  be  told,  I  want  botli  sides  told." 

Then  the  chairman  interrupted  him  by  saying: 

'*  Mr.  Sarecky,  if  Mr.  Richards  asks  you  any  question 
that  you  feel  you  don't  want  to  answer,  you  have  a  right  to 
refuse." 

Then  the  witness  replied : 

"  I  feel  that  the  committee  has  absolutely  no  authority 
at  all  to  conduct  the  investigation."" 

"  I  refuse  to  answer  that  question  and  all  other  questions 
pertaining  to  the  Governor's  campaign  fund,  unless  I  am 
permitted  to  be  represented  here  by  counsel,  who  will  bring 
out  the  whole  story  and  not  one  side  of  it,  and  he  will  give 
me  full  opportunity  to  explain  any  items  that  may  appear 
doubtful  on  the  face  of  it." 
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That  was  liis  testimony,  and  that  was  the  position  which  he 
assumed,  which  was  not  the  position  that  he  woidd  refuse  to  an- 
swer. He  merely  asked  that  he  should  have  counsel,  that  there 
should  bo  an  opportunity  for  counsel  to  be  present,  and  he  was 
told  by  the  chairman  of  the  committee  that  if  he  did  not  want  to 
answer  the  questions  he  had  the  right  to  refuse  to  answer. 

The  testimony  in  regard  to  his  refusal  to  testify  before  that 
committee,  given  by  him  on  his  examination  before  this  Court,  is 
fresh  in  the  minds  of  its  members,  and  because  of  the  limited  time 
given  us  for  arg-ument,  I  shall  not  stop  to  read  it.  I  am  obliged 
to  hurry  on. 

But  I  suggest  that  there  is  nothing  in  that  record  which  does 
not  indicate  that  Sarecky  was  entirely  willing  to  testify.  There 
was  no  attempt  made  by  anybody  and  no  intention  of  anybody 
to  interfere  with  his  testifying,  and  the  respondent  here  did  in  no 
manner  interfere  or  try  to  interfere  with  him,  or  try  to  induce 
him  not  to  testify. 

There  is  absolutely  nothing  to  indicate  that  Sarecky's  refusal 
to  testify  was  based  on  any  instruction,  advice  or  action  of  the 
respondent.  In  fact,  the  witness  expressed  his  willingness  and 
his  desire  to  answer  all  questions.  All  that  he  asked  was  that 
he  should  have  the  privilege  of  being  represented  by  counsel  so 
that  the  entire  story  might  be  given  without  discoloration,  and  he 
might  have  an  opportunity  to  explain  everything.  In  fact,  the 
chairman  of  the  committee  informed  the  witness  that  if  the  counsel 
to  the  committee  asked  him  any  question  which  he  felt  he  did  not 
wish  to  answer,  he  had  a  right  to  refuse. 

Those  who  are  familiar  Avith  the  methods  of  investigating  com- 
mittees will  recognize  that  they  are  generally  characterized  by  a 
disposition  to  bring  out  half  truths  only,  to  suppress  facts,  to  pre- 
vent the  telling  of  the  whole  story.  That  is  true  of  most  commit- 
tees. I  do  not  mean  to  say  that  it  is  always  done  with  a  wrongful 
intention;  but  it  is  the  natural  tendency  of  such  bodies  to  be 
one-sided. 

At  all  events,  the  witness  did  not  intend  to  be  understood  as 
refusing  to  answer  questions.  He  merely  sought  protection 
against  being  put  in  a  false  position  and  being  required  to  give 
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a  garbled  and  incomplete  statement  of  facts.  But  it  is  a  far  crv 
between  a  witness'  refusal  to  testify  under  the  conditions  stated 
and  the  criminal  agency  of  the  respondent  to  induce  him  to  with- 
hold true  testimony  from  the  committee. 

Xo  effort  was  ever  made  to  call  Sarecky  a  second  time,  either  be- 
fore the  committee  or  before  the  Assembly,  but  it  is  claimed,  never- 
theless, that  Governor  Sulzer  bribed  Sarecky  into  a  refusal  to  tes- 
tify by  procuring  his  appointment  as  a  lay  deputy  in  the  bureau 
of  deportation  of  the  alien  insane. 

If  the  respondent  bribed  this  witness,  this  amounts  to  a  charge 
not  only  that  he  was  a  briber.  Imt  that  Sarecky  was  bribed.  This 
is  certainly  a  most  serious  charge.  It  is  not  to  be  dealt  with  lightly. 
Strong  and  incontrovertil)le  testimony  is  the  least  that  should 
be  required  at  the  hands  of  the  impeachment  managers  for  its 
establishment.     How  has  this  burden  been  sustained? 

It  was  asserted  by  their  counsel  that  Sarecky  had  been  ap- 
pointed to  be  a  deportation  agent  in  place  of  a  physician,  and 
that  this  appointment  constituted  a  bribe.  It  was  shown  that 
Sarecky  had  previously  been  confidential  stenographer  to  the 
Governor.  He  had  resigned  as  snch  on  June  IS,  1913.  He  had 
been  in  the  Governor's  employ  for  many  years.  He  had  indicated 
intelligence  and  competency,  and  it  was  but  natural  that  the  Gov- 
ernor should  not  interpose  any  obstacles  to  his  advancement. 

On  July  23,  1913,  the  State  Hospital  Commission  commnni- 
cated  with  the  State  Civil  Service  Commission,  requesting 
the  latter  to  suspend  the  rule  requiring  examination  in  the  case 
of  Louis  A.  Sarecky  for  appointment  to  the  position  of  lay 
deputy  in  the  bureau  of  deportation,  at  an  annual  salary  of  $4,000. 
The  Hospital  Connnission,  in  its  communication,  said: 

"  Mr.  Sarecky  is  a  person  of  high  attainments  and  pos- 
sesses qualifications  which  will  make  him  a  useful  member 
of  the  force.  He  masters  five  modern  languages  and  also 
knows  the  jargon  of  the  different  races  and  natioiuilities  con- 
ti'ibuting  to  our  hospital  population." 

On  the  following  day  this  comuiunication  was  acknowledged. 
On    July    30th    the    State    Hospital    (\:»mmission    preseuted 
another  communication  to   the   Stale   (Mvil   Service  Commissioa 
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with  respect  to  the  position  of  lay  deputy  in  the  bureau  of  de- 
portation, asking"  that  it  he  classified  in  the  exempt  class  under 
the  civil  service  rules.  It  was  stated  that  competitive  or  non- 
competitive examination  was  not  practicable  for  filling  the 
position,  because  an  immediate  appointment  was  necessary,  and 
because  of  the  extraordinary  need  of  assistance  in  the  bureau; 
that  there  was  no  eligible  list  from  which  such  lay  deputy  could 
be  appointed;  that  the  Commission  desired  to  appoint  Louis  A. 
Sarceky,  who  was  familiar  with  the  work  of  the  bureau  and  had 
become  specially  ecpiipped  as  an  investigator  in  some  of  the  diffi- 
cult fields  to  which  he  would  be  assigned  to  work  on  the  Hospital 
Commission,  that  peculiar  and  unusual  qualifications  of  an  educa- 
tional character  were  required  for  the  position,  and  that  Sarecky 
was  a  linguist  who  connnanded  five  modern  langiuiges  and  knew 
the  jargon  of  the  difi'erent  races  or  nationalities  contributing  to 
the  hospital  population. 

On  July  oOtli,  the  Commission,  subject  to  the  approval  of  the 
Governor,  placed  in  the  exempt  class  the  position  of  lay  deputy, 
bureau  of  deportation.  The  State  Civil  Service  (Commission 
reported  this  action,  and  the  Governor  approved  the  action  of 
the  Commission,  and  thereupon,  on  July  18,  Idlo,  the  State  Hos- 
pital Commission  a})})ointed  Sarecky  as  a  lay  deputy,  at  a  salary 
of  $4,000  a  year. 

The  State  Hospital  Commission  consists  of  public  ofticers  of 
high  standing.  The  State  Civil  Service  Commission  likewise  con- 
sists of  three  public  officers  of  uuimpeached  character.  Both  of 
these  commissions  coo})crated  in  the  official  action  whicli  was 
taken.  It  is  not  to  be  presumed  that  any  of  these  high  officials 
violated  his  oath  of  office  or  acted  otherwise  than  in  accordance 
with  his  best  judgment  and  for  the  best  interest  of  the  State. 
The  responsibility  for  any  appointment  that  was  to  be  made 
rested  on  the  Board  of  Hospital  Commissioners.  The  responsi- 
bility for  the  enforcement,  according  to  its  true  spirit,  of  the 
civil  service  law  rested  on  the  Civil  Service  Commission.  It  is 
not  pi-etended  that  Governor  Sulzer  communicated  with  any  one 
of  these  officials  or  used  his  influence  with  them  in  any  way  or 
urged  them  to  do  aught  which  they  did  not  consider  to  be  con- 
sonant with  their  public  duties.     The  appointment  was  theirs. 
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The  determination  as  to  the  fitness  of  Sareckj  rested  upon  them 
and  jet  in  spite  of  the  legal  presumption  in  favor  of  the  honesty 
and  propriety  of  official  action,  these  public  officers  are  practically 
charged  with  having  entered  into  a  conspiracy  to  enable  the  re- 
spondent, through  their  agency,  to  bribe  Sarecky,  their  appointee. 
This  is  piling  suspicion  on  suspicion's  head,  vaulting  conjecture 
that  overleaps  itself. 

But  the  unfairness  of  our  opponents  does  not  stop  here.  They 
have  pretended  that  a  physician  was  removed  for  the  purpose  of 
making  a  place  for  Sarecky,  and  the  duties  which  he  was  called 
upon  to  perform  were  those  of  an  expert  medical  character.  This 
is  not  true.  Section  7  of  chapter  121  of  the  Laws  of  1912,  which 
amends  the  insanity  law,  provides : 

'^  There  shall  be  established  by  the  commission  (the  Com- 
mission in  Lunacy)  a  bureau  of  deportation  for  the  examina- 
tion of  insane,  idiotic,  imbecile  and  epileptic  immigrants  and 
alien  and  nonresident  insane,  and  to  attend  to  the  deportation 
or  removal  thereof,  which  shall  consist  of  a  medical  examiner 
and  such  number  of  medical  or  lay  deputies  as  may  be  neces- 
sary, to  be  appointed  by  the  commission." 

The  duties  of  these  deportation  agents  were  to  see  to  it  that 
such  aliens  who  Avere  found  to  be  insane  and  who  were  to  be  de- 
ported from  this  State,  were  safely  returned  to  their  friends  or  rel- 
atives in  the  countries  whence  they  had  come.  This  requires  med- 
ical men,  in  the  first  instance,  to  determine  the  fact  of  insanity,  and 
laymen,  in  the  second  instance,  to  attend  to  the  physical  act  of  de- 
portation. That  requires  men  who  are  able  to  converse  with  the  in- 
sane aliens,  to  make  investigations  as  to  their  place  of  origin,  to 
communicate  with  their  relatives  and  friends,  so  that  the  poor  un- 
fortunates might  not  be  set  adrift  without  regard  to  what  might  be 
their  fate;  it  requires  a  knowledge  of  languages  and  the  possession 
of  tact  as  well  as  a  pleasing  address,  coupled  with  the  ability  to 
make  investigations  of  the  character  indicated —  these  are  the  im- 
portant fjualitics  required  for  such  a  lay  deputy. 

That  Sarecky  possessed  them  to  a  high  degree  is  not  only  indi- 
cated by  his  testimony  but  by  the  manner  in  which  he  has  testified 
before  this  Court.     Xever  has  there  been  a  civil  service  examina- 
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tion  so  searching,  so  painstaking,  so  thorough  as  that  to  which  the 
witness  was  subjected  at  the  hands  of  that  master  of  the  art  of 
cross-examination,  Mr.  Stanchfield,  and  I  leave  it  to  this  Court  to 
determine  whether  tliat  young  man  did  or  did  not  pass  a  satisfac- 
tory examination  as  to  qualification,  as  to  ability,  linguistic  and 
otherwise.  He  indicated  that  he  possessed  the  linguistic  qualifica- 
tions necessary,  and  that  he  thoroughly  understood  the  nature  of 
the  duties  which  devolved  on  him,  and  possessed  the  sympathy  that 
was  essential  to  the  furtherance  of  the  welfare  of  the  charges 
whom  he  was  obliged  to  attend. 

There  never  was  a  criticism  more  unjust  than  that  which  has 
been  directed  against  this  very  worthy  and  conscientious  young 
man,  whose  whole  life  has  been  disclosed  to  you,  who  has  been  sub- 
jected to  an  examination  in  which  the  examiner,  astute  though  he 
is,  was  unable  to  indicate  the  slightest  rift  in  his  armor.  The  pub- 
lic service  of  the  State  has  profited  by  his  accession  to  its  ranks. 
How  many  are  thei'e  among  our  public  officials  today  who  are  his 
equal  in  intelligence  ?  That  does  not,  however,  seem  to  exempt  him 
from  the  charge  of  criminality.  Whoever  stands  between  those  who 
are  egging  on  this  prosecution  and  the  accomplishment  of  their  fell 
purpose  must  be  stricken  down  and  the  chariot  of  the  avenger  is 
driven  over  his  prostrate  form.  Their  artistic  sense  demands  the 
creation  of  an  atmosphere,  mephitic  or  otherwise,  and  they  have 
not  spared  pains  to  create  it  in  court  and  out  of  court,  in  the 
corridors  and  in  the  lobbies  and  on  the  streets. 

The  prosecution  studiously  filled  the  air  with  whispers,  which 
presently  became  translated  into  flaring  headlines,  that  Sarecky 
had  fled  from  the  jurisdiction  of  this  Court  in  order  that  he  might 
not  be  compelled  to  become  a  witness  on  this  trial.  While  these 
publications  appeared  Sarecky  was  engaged  in  the  proper  perform- 
ance of  his  duties,  either  at  his  official  post  in  Albany,  in  Buffalo, 
or  in  Xew  York,  wherever  his  duties  called  him.  There  has  not 
been  a  moment  when  his  whereabouts  were  not  thoroughly  known 
to  his  superior  officers.  No  attempt  whatever  was  made  to  conceal 
his  presence,  and  at  the  very  time  when,  with  theatric  effect,  it  was 
intimated  that  he  could  not  be  found,  he  was  practically  within 
the  precincts  of  this  Court. 

So  much  for  the  charues  of  l)riberv,  and  of  the  use  of  fraudulent 
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means  for  the  suppression  of  testimony !  If  the  rules  which  apply 
to  criminal  proceedings  are  to  receive  the  force  to  which  they 
are  here  entitled,  the  charges  contained  in  this  article  have  woo- 
fully  and  dismalh-  failed. 

The  fourth  article  charges  the  respondent  with  the  misdemeanor 
of  suppressing  evidence,  and  of  a  violation  of  section  81-4  of  the 
Penal  Law  of  the  State,  in  that  the  respondent  ''  practiced  deceit 
and  fraud,  and  used  threats  and  menaces  with  intent  to  prevent 
said  committee  and  the  people  of  the  State  of  ^'ew  York  from 
procuring  the  attendance  and  testimony  of  certain  witnesses,  to 
wit,  Louis  A.  Sarecky,  Frederick  L.  C'olwell  and  ^lelville  B.  Ful- 
ler, and  all  other  persons,  and  with  intent  to  prevent  said  per- 
sons named,  and  all  other  persons,  severally,  they  or  any  of  them 
having  in  their  possession  certain  books,  papers  and  other  things 
which  might  or  would  be  evidence  in  the  proceedings  before  said 
(Frawley)  committee,  and  to  prevent  such  persons  named  and  all 
other  persons,  they,  severally,  being  cognizant  of  facts  material 
to  said  investigation  being  had  l)y  said  conunittee,  from  pro- 
ducing or  disclosing  the  same,  which  said  several  witnesses  named, 
and  many  others,  failed  and  refused  to  do. 

Section  814  of  the  Penal  Law  reads  as  follows: 

*'A  person  who  maliciously  practices  any  deceit  or  fraud, 
or  uses  any  tlircat,  menace  or  violence,  with  intent  to  pre- 
vent any  party  to  an  action  or  proceeding  from  obtaining  or 
producing  therein  any  book,  paj)er  or  other  thing  which  might 
be  evidence,  or  from  procuring  the  attendance  or  testimony 
of  any  witness  therein,  or  with  intent  to  prevent  any  person 
having  in  his  possession  any  book,  paper  or  other  thing  wliich 
might  be  evidence  in  such  suit  or  proceeding,  or  to  prevent 
any  person  l)eing  cognizant  of  any  fact  material  thereto  from 
producing  or  disclosing  the  same,  is  guilty  of  a  misde- 
meanor." 

Here,  again,  the  articles  deal  in  mere  generalities.  There  is  no 
statement  as  to  Avhat  deceit  or  fraud  is  claimed  to  have  been  prac- 
ticed, what  threats  or  menaces  were  employed,  what  books  or 
})apers  were  to  l)e  cloigiicl,  wliat  facts  were  to  be  concealed.  So 
iar  as  Sarecky,  C'olwcll  and   l^'uller  are  concerned,  all  of  the  evi- 
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dence  relating  to  them  has  already  been  fully  considered.  It  is 
difficult  to  conceive  of  any  deceit  or  fraud  which  the  respondent 
practiced  upon  these  persons,  or  upon  any  person,  to  prevent  them 
from  testifying.  The  evidence  positively  shows  that  he  did  noth- 
ing whatever  except  to  express  his  entire  willingness  that  Fuller 
should  testify,  without  qualification  or  reserve. 

The  case  is  entirely  barren  of  even  the  suggestion  that  threats 
or  menaces  of  any  kind  were  employed  to  compass  the  suppression 
of  testimony,  or  for  any  other  purpose.  The  record  is  blank  so 
far  as  this  point  is  concerned.  It  is  practically  impossible  to 
argue  a  negative  where  there  is  no  testimony.  There  is  nothing 
to  discuss.  What  the  draftsman  of  these  articles  may  have  had 
in  mind,  it  is  impossible  to  imagine.  The  charge  that  the  re- 
spondent practiced  deceit  and  fraud,  and  used  threats  and 
menaces  to  prevent  the  three  persons  named,  "  and  all  other  per- 
sons," from  testifying,  reduces  the  entire  proposition  to  an  ab- 
surdity. "  All  other  persons  "  means  everybod}-,  the  memlters  of 
this  Court,  the  entire  public.  What  is  this  deceit  and  fraud? 
What  are  these  threats  and  menaces,  of  so  all-embracing  a  char- 
acter ? 

The  fifth  article  charges  the  respondent  with  a  misdemeanor 
in  violation  of  section  2141  of  the  Penal  Law,  it  being  alleged 
that  the  respondent  wilfully  prevented  and  dissuaded  Frederick 
L.  Colwell,  who  had  been  duly  summoned  or  subpoenaed  to  at- 
tend as  a  witness  before  the  Frawley  committee,  from  attending 
pursuant  to  said  summons  or  subpoena,  and  that  in  so  doing  ho 
acted  wrongfully,  wilfully  and  corruptly. 

Section  2441  of  the  Penal  Law  reads  as  follows: 

''A  person  who  wilfully  prevents  or  dissuades  any  person 
who  has  been  duly  summoned  or  subpoenaed  as  a  witness 
from  attending,  pursuant  to  the  summons  or  subpoena,  is 
guilty  of  a  misdemeanor." 

Here,  again,  we  are  called  upon  to  argue  from  a  blank  record. 
Iliere  is  not  a  word  of  proof,  either  oral  or  documentary,  direct 
or  circumstantial,  proximate  or  remote,  which  indicates  that  the 
respondent  lifted  a  finger  or  uttered  a  syllable  for  the  purpose 
of  preventing  or  dissuading  (\)l\vell,  tbe  only  person  named   in 
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this  article,  from  attending  as  a  witness  before  tlie  Frawley 
committee.     When  this  is  said,  there  is  nothing  to  add. 

Although  there  is  nothing  in  any  of  the  articles  which  relates 
thereto,  for  want  of  a  better  occasion  to  discuss  the  matter,  we 
may  now  address  ourselves  to  the  testimony  of  Duncan  W.  Peck, 
which  has  been  discussed  through  the  lobbies  and  the  corridors, 
and  has  been  much  heralded  as  the  most  signiticant  piece  of  testi- 
mony which  the  impeachment  managers  have  produced.  It  is  not 
made  the  subject  of  any  charge.  It  is  not  referred  to  in  any  of  the 
articles. 

It  is  very  unpleasant  and  disagreeable  for  me  to  discuss  this 
testimony,  because  I  have  known  Mr.  Peck  from  boyhood,  but, 
however  unpleasant  the  task  may  be,  I  shall  not  shirk  it. 

Under  the  ruling  made  by  the  Court,  that  other  contributions 
than  those  specifically  mentioned  might  be  proven,  Peck  testified 
that,  at  the  Rensselaer  Inn,  in  Troy,  at  the  time  of  the  holding 
of  a  political  ratification  meeting  before  election  in  1912,  he  met 
the  respondent  and  said,  "  Governor,  I  would  like  to  give  you 
this  for  your  campaign,"  and  he  thereupon  gave  him  a  $500  bill. 
Whereupon  he  received  thanks, 'and  added:  "I  said  there  were 
no  strings  on  it  and  he  need  not  feel  at  all  obligated  to  reappoint 
me,"  referring  to  the  fact  that  he  was  at  that  time  Superintendent 
of  Public  Works.     The  examining  counsel  then  asked: 

"  Q.  Since  that  have  you  had  any  conversation  with  the  re- 
spondent, William  Sulzer,  in  reference  to  that  contribution?  A. 
That  was  a  confidential  conversation." 

The  members  of  the  Court  will  recollect  that  the  witness  there- 
upon turned  to  the  President,  and,  in  a  tone  of  despair,  said, 
*'  Must  I  give  it  ?  "  Whereupon  the  President  very  naturally 
replied,  ''Yes,  you  must  give  it."     The  testimony  then  proceeds: 

"  Q.  State  the  conversation,  first  stating  when  it  was  and 
where  it  was  ?  A.  I  don't  know  when  it  was.  It  was  somewhere 
after  the  19th  of  July  in  the  executive  chamber." 

*•  Q.  Xow,  state  the  conversation,     A.  I  had  received  a  com- 
munication from  the  so-called  Frawley  committee. 
"  Q.  A  letter  ?    A.  A  letter. 
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"  Q.  Have  jou  that  letter  ?    A.  No,  I  have  not. 

*'  Q.  Have  you  been  able  to  find  it  ?    A.  I  have  not. 

"  Q.  What  is  the  substance  of  that  letter  ? 

''  The  President. —  The  point  is  what  passed  between  him  and 
the  respondent. 

''  Mr.  Todd. —  If  your  honor  please,  it  has  to  do,  as  I  under- 
stand, with  what  had  passed  between  them. 

"  The  President. —  When  that  appears  you  can  go  back  to  it. 

"  Q.  Did  you  show  this  letter  to  the  respondent,  William 
Sulzer  ?    A.  I  did. 

"  The  President. —  ]^ow  you  can  go  back  to  it. 

''  Q.  Will  you  state  the  substance  of  that  letter  ?  A.  Why,  it 
was  a  request  to  state  what  donation,  contribution  I  had  made; 
and  whether  a  check  or  otherwise,  and  I  don't  remember  all  of 
it,  but  that  was  the  gist  of  it. 

"  Q.  To  produce  and  give  that  information  to  whom  ?  A.  To 
this  committee. 

"  Q.   The  Frawley  committee?    A.  Yes,  sir. 

''  Q.  Now  state  the  rest  of  the  conversation.  A.  I  showed  the 
letter  to  the  Governor  and  asked  him  what  I  could  do  about  it. 

''  Q.  What  did  he  say?     A.  He  said:    '  Do  as  I  shall;  deny  it' 

'^  Q.  What  else  was  said  if  anything?  A.  Why,  I  said,  'I 
suppose  I  shall  be  under  oath.'  He  said:  'That  is  nothing. 
Forget  it.' 

"  Q.  Was  there  anything  else  said  ?    A.  Nothing  more." 

On  his  cross-examination  he  stated  that  he  had  made  no  memor- 
andum of  his  conversation  with  the  Governor,  that  he  was  giving 
the  exact  language,  word  for  word. 

''  Q.  You  cannot  be  mistaken  as  to  a  word  ?    A.  No. 
"  Q.   Not  in  a  word  said  by  him  or  a  word  said  by  you?     A. 
Not  that  conversation. 

"  Q.  Not  a  word  ?     A.  No,  sir." 

Intrinsically  this  testimony  docs  not  bear  the  ring  of  truthful- 
ness.    I  will  not  stop  to  comment  on  the  fact  that  he  addressed 
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the  respondeut  as  "  Governor  "  long  before  election,  but  will  pro- 
ceed to  that  part  of  his  testimony  which  relates  to  his  alleged 
conversation  in  the  exeentive  chamber. 

He  tried  to  impress  the  Conrt  with  the  idea  that  he  was  loath 
to  testify,  that  the  conversation  was  a  confidential  one.  Al- 
though he  mnst  have  known  that  he  wonld  have  to  testify,  he 
went  tliroiigh  the  mockery  of  appealing  to  the  Conrt  to  protect 
him  against  divulging  a  confidential  conversation.  But  as  soon  as 
the  direction  was  given  that  he  should  answer,  he  proceeded  forth- 
with to  tell  his  strange  tale.  Mr.  Todd,  the  examining  counsel, 
seemed  to  be  entirely  familiar  with  it.  He  knew  all  about  the 
alleged  letter.  He  knew  where  to  begin  and  where  to  stop.  He 
was  entirely  familiar  with  all  of  the  twists  and  turns  of  this 
confidential  conversation.  What  psychic  phenomenon  is  respon- 
sible for  the  transmigration  from  the  recesses  of  Peck's  brain 
into  those  of  Mr.  Todd,  of  this  secret,  confidential  conversation, 
whic-h  Peck  was  shocked  to  narrate,  and  which  only  passed  the 
portals  of  his  lips  when  his  appeal  to  be  relieved  from  the  be- 
traj'al  of  this  confidence  had  been  rudely  shattered  ? 

If  Peck  had  not  attempted  this  by -play,  his  testimony  would  not 
have  so  much  savored  of  a  brazen  counterfeit  and  of  hypocrisy. 
As  it  is,  however,  that  histrionic  display  deprives  his  entire  story 
of  lifelikeness.  The  hesitating  manner  suddenly  disappeared,  and 
without  prompting  of  any  kind,  he  glibly  proceeded  with  his 
narrative. 

It  is  peculiar  that,  although  the  records  of  the  Frawley  com- 
mittee were  at  the  disposal  of  the  impeachment  managers,  a  copy 
of  the  letter  which  is  claimed  to  have  been  written  to  the  witness, 
and  to  have  been  shown  to  the  respondent,  was  not  produced.  It 
is  equally  significant  that  this  witness,  who  was  so  anxious  to  avoid 
the  disclosure  of  a  confidential  communication,  was  so  entirely  sure 
of  the  exact  language  used  in  that  conversation,  that  he  is  ready 
to  swear  that  he  repeated  it  word  for  word,  that  he  was  not  mistaken 
as  to  a  single  word  uttered  either  by  Governor  Snlzer  or  by  him. 
Though  men  gifted  with  the  most  extraordinary  memories  are 
I'.nable,  after  the  lapse  of  two  months,  to  repeat  conversations  word 
f  jr  word,  this  man  has  no  hesitation  in  declaring  his  abilitv  to  tlo 
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what  is  practically  impossible,  as  any  member  of  this  Court  knows 
from  his  own  experience. 

It  is  also  significant  that  this  witness  was  not  called  before  the 
Frawley  committee,  although  it  is  pretended  that  he  had  been  the 
recipient  of  a  communication  from  it,  and  there  is  no  explanation 
why  he  was  not  so  called. 

But  contemporaneous  public  history  affords  a  further  reason 
why  this  testimony  should  be  carefully  analyzed,  and  not  accepted 
at  its  face  value.  Peck  had  been  appointed  Superintendent  of 
Public  Works  by  Governor  Dix.  He  was  reappointed  by  Governor 
Sulzer.  In  1912  he  was  ex-officio  a  member  of  the  Highway  Com- 
mission. He  therefore  had  to  do  with  the  letting  of  highway 
contracts. 

As  Superintendent  of  Public  Works  his  duties  involved  super- 
vision of  the  canals,  and  of  contracts  made  for  work  upon  them. 
At  about  this  very  time  Mr.  Hennessy,  the  investigator  of  the  pub- 
lic departments  of  the  State,  which  included  the  Highway  Depart- 
ment and  the  Canal  Department,  was  unearthing  irregularities  of 
a  very  serious  nature  in  both  of  these  departments,  had  under  exam- 
ination various  subordinates  of  Peck,  and  had  in  his  possession 
proofs  to  establish  his  unfitness  for  the  office  which  he  was  occupy- 
ing, as  well  as  his  complicity  in  irregularities  which  were  quite 
likely  to  receive  ventilation  before  the  public  tribunals  of  the  State. 

Governor  Sulzer  was  familiar  with  the  line  of  inquiry  which 
Mr.  Hennessy  had  instituted.  So  was  Peck.  While,  under  the 
circumstances,  it  would  have  been  the  most  unnatural  thing  in 
the  world  for  Governor  Sulzer  to  liave  made  to  Peck  the  sug- 
gestion to  which  the  latter  has  testified,  for  Peck  would  have 
been  the  last  man  in  the  world  into  whose  power  he  would  have 
placed  himself  at  that  time,  Peck  had  a  strong  motive  for  in- 
venting such  a  conversation  as  that  to  which  he  has  testified, 
because  it  would  enable  him  to  aid  in  the  destruction  of  the  man 
who  had  set  in  motion  the  investigation  which  threatened  not 
only  the  office  which  he  held,  but  his  very  liberty. 

The  testimony  of  Mr.  Morgenthau  when  recalled,  to  the  effect 
that  the  respondent  called  him  upon  the  telephone  on  the  even- 
ing of  September  2,   1913,  and  asked  him  to  be  "easy"  with 
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him,  and  suggested  that  his  contril)iition  was  a  personal  matter, 
is  scarcely  worthy  of  a  second  thought.  It  was  but  natural  in 
view  of  all  the  outcry  that  had  gone  forth  against  the  Governor, 
and  the  representations  that  had  been  made  concerning  him,  the 
false  light  in  which  he  was  sought  to  be  placed,  that  he  should 
apjieal  to  Mr.  Morgenthau  not  to  join  in  the  hue  and  cry  of  his 
enemies. 

There  is  scarcely  a  man  who  would  not,  under  like  circum- 
stances, make  such  an  appeal.  The  suggestion  that  the  contri- 
bution from  Mr.  Morgenthau  was  a  personal  one,  was  certainly 
not  the  suggestion  of  a  falsehood,  because  Mr.  Morgenthau,  in 
so  many  words,  testified  that  there  was  no  limitation  placed  upon 
the  use  to  which  his  gift  was  to  be  applied,  and  that  he  did  not 
intend  to  limit  him  as  to  such  use.  So  what  is  there  in  this  con- 
versation except  to  bring  out  the  very  fact  that  was  testified  to  ^ 

It  is  very  evident  that  this  testimony  was  injected  into  the 
case  for  the  purpose  of  creating  distrust  of  the  Governor,  of  re- 
flecting upon  his  honor,  of  casting  a  doubt  upon  his  credibility; 
just  as  the  testimony  of  the  witness  Allan  Ryan  was  introduced 
for  a  like  purjoose  —  even  though  the  testimony  of  neither  of 
these  witnesses  possessed  the  slightest  probative  force  with  respect 
to  the  establishment  of  a  single  one  of  the  articles  of  impeach- 
ment which  have  been  filed  against  the  respondent. 

The  impeachment  managers,  however,  consider  this  a  "  good 
enough  Morgan;''  it  is  a  sufficient  foundation  for  all  kinds  of  con- 
coctions and  theories,  which  pass  from  mouth  to  mouth,  and  grow 
in  magnitude  with  every  utterance;  all  in  the  hope  that,  however 
weak  the  evidence  on  the  articles  of  impeachment  may  be,  by  some 
esoteric  process  a  sentiment  may  be  created  which  may  accomplish, 
by  indirect  appeal,  that  which  the  evidence,  upon  which  the  im- 
peaclimcnt  is  to  be  heard,  tried  and  determined,  does  not  warrant. 

There  remain  to  be  considered  articles  7  and  8.  The  first  of 
these  charges  the  respondent  with  a  violation  of  section  775  of 
the  Penal  Law,  in  that  he  promised  and  threatened  to  use  the 
authority  and  influence  of  his  office  as  Governor  for  the  pur- 
pose of  affecting  the  vote  or  political  action  of  Assemblyman 
Prime  and  Assemblyman  Sweet.  The  section  by  which  this  charge 
is  claimed  to  be  governed,  reads  as  followsj 
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"  Sec.  775.  Corrupt  use  of  position  or  authority.  Any 
person  who: 

1.  While  holding  a  public  office,  or  being  nominated  or 
seeking  a  nomination  or  appointment  therefor,  corruptly  uses 
or  promises  to  use,  directly  or  indirectly,  any  official  author- 
ity or  influence  possessed  or  anticipated,  in  the  way  of  con- 
ferring upon  any  person,  or  in  order  to  secure,  or  aid  any 
person  in  securing,  any  office  or  public  employment,  or  any 
nomination,  confirmation,  promotion  or  increase  of  salary, 
upon  consideration  that  the  vote  or  political  influence  or  ac- 
tion of  the  person  so  to  be  benefited  or  of  any  other  person, 
shall  be  given  or  used  in  behalf  of  any  candidate,  officer  or 
party  or  upon  any  other  corrupt  condition  or  consideration; 
or, 

2.  Being  a  public  officer  or  employee  of  the  State  or  a 
political  subdivision  having,  or  claiming  to  have,  any  au- 
thority or  influence  afl^ecting  the  nomination,  public  employ- 
ment, confirmation,  promotion,  removal,  or  increase  or  de- 
crease of  salary  of  any  public  officer  or  employee,  or  prom- 
ises or  threatens  to  use,  any  such  authority  or  influence, 
directly  or  indirectly  to  affect  the  vote  or  political  action  of 
any  such  public  officer  or  employee,  or  on  account  of  the  vote 
or  political  action  of  such  officer,  or  employee ;  or, 

3.  Makes,  tenders  or  offers  to  procure,  or  cause  any  nomi- 
nation or  appointment  for  any  public  office  or  place,  or  ac- 
cepts or  requests  any  such  nomination  or  appointment,  upon 
the  payment  or  contribution  of  any  valuable  consideration, 
or  upon  an  understanding  or  promise  thereof ;  or, 

4.  Makes  any  gift,  promise  or  contribution  to  any  person, 
upon  the  condition  or  consideration  of  receiving  an  appoint- 
ment or  election  to  a  public  office  or  a  position  of  public  em- 
ployment, or  for  receiving  or  retaining  any  such  office  or 
position,  or  promotion,  privilege,  increase  of  salary  or  com- 
pensation therein,  or  exemption  from  removal  or  discharge 
therefrom, 

Is  punishable  by  imprisonment  for  not  more  than  two 
years  or  by  a  fine  of  not  more  than  three  thousand  dollars  or 
both." 
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This  section  can  be  read  and  reread,  and  twisted  and  contorted 
to  one's  heart's  content,  without  disclosing  that  it  has  even  the 
most  remote  application  to  the  matters  alleged  in  this  article.  Each 
of  its  subdivisions  refers  to  the  taking  of  monev  by  a  public  officer 
with  respect  to  "  conferring  upon  any  person,  or  in  order  to  secure 
or  aid  any  person  in  securing,  any  office  or  public  employment, 
or  any  nomination,  confirmation,  promotion  or  increase  in  salary, 
upon  consideration  that  the  vote  or  political  influence  or  action  of 
the  person  so  to  be  benefited  or  of  any  other  person,  shall  be  given 
or  used  in  behalf  of  any  candidate,"  etc.  All  of  these  provisions 
relate  to  the  exercise  of  influence  as  affecting  a  nomination,  public 
employment,  confirmation,  promotion,  removal,  increase  or  de- 
crease of  salary,  of  a  public  officer.  The  charges  cannot  be  fitted 
to  the  statute,  so  that  one  can  be  applied  to  the  other. 

Mr.  Prime  testified  that  he  had  introduced  in  the  Assembly  two 
acts  in  relation  to  the  building  of  highways  in  the  counties  of 
Essex  and  Warren,  during  the  regular  session,  one  reappropriat- 
ing  an  unexpended  balance  of  $750,000  for  the  construction  of 
highways  and  the  other  authorizing  the  construction  of  two  new 
State  roads  in  these  counties.  Both  bills  passed  the  Senate  and 
came  before  the  Governor  for  signature.  There  was  a  question  as  to 
whether  the  bills  were  to  be  paid  out  of  the  $50,000,000  fund  raised 
by  the  issue  of  bonds  or  out  of  the  annual  appropriation.  In  fact 
they  were  covered  by  the  $50,000,000  appropriation.  Mr.  Prime, 
together  with  Senator  Emerson  and  Mr.  Cameron  of  the  Attorney 
General's  office,  called  upon  the  Governor  and  conversed  with 
regard  to  these  bills  and  asked  the  Governor  to  sign  them.  Inci- 
dentally the  Governor,  who  was  very  much  interested  in  the  direct 
primary  bill,  discussed  that  bill  with  his  visitors,  and  sought  to 
enlist  their  interest  in  it.  He  casually  remarked,  "  You  for  me, 
and  I  for  you."  The  highway  bills  were  not  only  passed  by  both 
houses  of  the  Legislature,  but  their  subject  was  at  the  Governor's 
request  specially  investigated  by  Mr.  Carlisle,  the  Highway  Com- 
missioner, who  approved  them  and  upon  his  recommendation 
they  were  signed  by  the  Governor  on  June  2,  1913,  and  are  now 
chapters  785  and  786  of  the  Laws  of  1913.  The  extraordinary 
session  of  the  Legislature  did  not  convene  until  later. 
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Is  it  intimated  by  our  opponents  that  Senator  Emerson  and  As- 
semblyman Prime  considered  themselves  as  being  improperly  ap- 
proached by  the  Governor  when  he  asked  them  to  consider  favor- 
ably the  direct  primary  measure?  Has  the  time  come  when  the 
Governor  may  not  discuss  legislation  of  State  interest  with  mem- 
bers of  the  Legislature,  without  subjecting  him  or  them  to  un- 
worthy suspicion.  Is  there  any  malign  sigiiificance  to  be  attached 
to  the  phrase  "  You  for  me,  and  I  for  you  "  ?  No  promise  of 
favorable  action  on  the  direct  primary  bill  was  given ;  none  was 
exacted;  it  could  not  have  been  a  threat  that  the  Governor  would 
veto  the  measures  in  which  these  legislators  were  interested.  As 
matter  of  fact,  without  further  parley  and  solely  on  the  recom- 
mendation of  a  high  official  of  the  State,  the  bills  became  laws. 

There  is  nothing  in  law  or  in  morals  which  can  condemn  the 
Governor,  or  the  gentlemen  with  whom  he  conferred,  for  indulg- 
ing in  this  harmless  conversation.  Is  there  something  so  deter- 
rent in  the  idea  of  a  direct  primary  which  makes  it  criminal  for  the 
Governor  of  the  State,  who  is  carrying  out  the  behests  of  his  party 
platform,  to  urge  members  of  the  Legislature  to  give  to  it  their 
support?  If  this  can  be  said  to  be  an  impeachable  offense,  then 
the  executive  officers  of  the  Nation  and  of  the  states  will  find  them- 
selves in  the  midst  of  perpetual  alarms,  and  the  public  service 
would  inevitaljly  suffer.  We  read  from  day  to  day  the  headlines 
in  newspapers  as  to  what  is  going  on  in  regard  to  important  state 
and  federal  legislation.  Surely,  if  Governor  Sulzer  is  to  be  con- 
victed in  this  case  for  seeking  to  influence  legislation,  why,  there 
are  others  who  may  find  themselves  in  the  same  plight ;  and  the 
most  modern  phase  of  executive  activity  will  be  found  to  be  crim- 
inal instead  of  being,  as  generally  supposed,  exemplary  conduct. 

The  testimony  of  Mr.  Sweet  is  equally  trivial.  Here  the  Gov- 
ernor, acting  in  accordance  with  what  he  believed  to  be  his  duty, 
vetoes  a  bill  which  provided  for  an  appropriation  of  the  funds  of 
the  State  for  the  construction  of  a  bridge.  In  this  conversation 
the  Governor  likewise  referred  to  his  direct  primary  bill,  and 
asked  the  assemblyman  how  he  expected  to  vote  at  the  extraordinary 
session,  to  which  he  replied,  ''According  to  the  sentiment  and  the 
interests  of  my  district."     The  Governor  then  laid  his  hand  on 
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the  arm  of  the  assemblyman,  and  said :  "See  Taylor  and  smooth 
him  the  right  way."  Taylor  was  the  counsel  to  the  Governor,  who 
passed  on  bills  which  required  executive  action. 

If  this  were  not  an  impeachment  proceeding  such  charges,  in- 
stead of  being  seriously  discussed,  should  evoke  Homeric  laughter. 
If  this  Court  should  consider  them,  assuming  even  for 
the  sake  of  the  argument  that  there  is  any  permissible  theory  of 
interpretation  which  could  make  section  775  of  the  Penal  Law 
applicable  to  this  case,  the  communications  between  our  future 
Governors  and  our  members  of  the  Legislature,  would  have  to  be 
"  Yea,  yea  "  and  ''  ^ay,  nay."  Anything  more  might  mean  im- 
peachment. 

The  eighth  article  is,  if  possible,  even  more  contemptible  than 
that  which  has  just  been  considered.  It  required  a  peculiar  mind 
to  frame  it,  and  a  uK^rbid  intellect  to  discover  in  the  evidence  ad- 
duced, a  single  circumstance  which  brings  the  case  within  section 
775  of  the  Penal  Law.  under  which  it  was  framed,  or  the  slightest 
relation  of  cause  and  effect  between  the  ownership  of  shares  of 
stock  by  the  Governor  and  his  advocacy  of  measures  relating  to 
the  sale  of  securities  on  the  Xew  York  Stock  Exchange.  I  will 
not  read  that  article.     I  refer  you  to  the  printed  record. 

In  order  to  establish  this  charge  there  was  introduced  in  evi- 
dence a  message  of  the  Governor  urging  the  passage  of  legisla- 
tion relating  to  the  stock  exchange.  A  number  of  bills  were 
drafted  under  his  supervision,  and  were  introduced  to  carry  out  his 
recommendations.  A  number  of  them  were  passed  by  the  joint 
action  of  the  Senate  and  the  Assembly.  Chapter  236  of  the  Laws 
of  1913  was  one  of  them.  This  amended  the  Penal  Law  in  rela- 
tion to  bucket  shops.  Chapter  253  was  another.  It  amended 
the  Penal  Law  in  relation  to  the  manipulation  of  prices  of  securi- 
ties and  inspiring  movements  to  deceive  the  public.  Chapter  475 
was  another.  That  was  an  act  to  amend  the  Penal  Law  in  rela- 
tion to  reporting  or  publishing  fictitious  transactions  in  securities. 
Chapter  500  related  to  transactions  by  brokers  after  insolvency 
in  respect  to  the  hypothecation  of  customers'  securities. 

The  bills  which  were  not  passed  related  to  various  abuses  which 
had  been  considered,  not  only  by  a  commission  appointed  a  num- 
ber of  jears  ago  by  Governor  Hughes,  but  by  a  congressional 
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committee  which  had  made  an  exhaustive  study  into  Stock  Ex- 
change conditions. 

If  the  Governor,  in  recommending  this  Icgishition,  was  gnilty 
of  wrongdoing,  then  the  Legislature,  in  passing  five  of  the  bills 
which  he  recommended,  was  acting  equally  in  hostility  to  the 
public  interest,  and  so  were  the  various  public  bodies  which 
approved  some  or  all  of  these  bills. 

But  it  is.  said  that  Governor  Sulzer  committed  a  wrong  in 
recommending  these  bills,  because  he  was  the  owner  of  shares 
of  stock  which  were  dealt  in  on  the  Stock  Exchange.  The 
shares  of  stock  which  it  is  claimed  that  he  owned  or  had  an 
interest  in  are  those  which  are  included  in  the  Harris  &  Fuller, 
Boyer,  Griswold  &  Co.  and  Fuller  &  Gray  accounts.  All  of 
these  represented  actual,  outright  purchases.  They  were  not 
margin  transactions.  They  w^ere  in  no  sense  speculative  ac- 
counts. But  even  if  they  had  been,  wdiat  would  it  have  mat- 
tered ?  Has  it  come  to  the  pass  when  a  Governor  of  this  State 
has  no  right  to  be  the  owner  of  shares  of  stock  which  happen 
to  be  quoted  on  the  Stock  Exchange?  Within  the  last  twenty 
years  we  have  had  two  Governors  who  were  bankers  and  whose 
dealings  in  shares  of  stock  presiunptively  were  very  extensive. 
Governor  Flower  and  Governor  Morton.  Would  it  have  been 
improper  for  them  to  have  suggested  legislation  intended  to  regu- 
late transactions  in  securities  ?  The  very  fonnulation  of  a  doubt 
is  preposterous. 

But,  if  possible,  the  absurdity  of  the  contention  of  the  im- 
peachment managers  reaches  sublimity,  when  one  considers  that 
the  only  anticipated  effect  which  regulation  of  the  Stock  Exchange 
and  of  speculation  in  stocks  could  have,  would  be  to  reduce  the 
price  of  stocks.  Inasmuch  as  Governor  Sulzer  is  claimed  to 
have  been  the  holder  of  shares  of  stock  which  were  bought  and 
paid  for,  is  it  conceivable  that  he  should  have  recommended 
this  legislation  for  the  purpose  of  reducing  the  value  of  his  own 
investments  ? 

I  have  not  the  patience  to  pursue  this  sul)ject  further.  It  is 
unworthy  of  this  presence.  It  is  an  insult  to  the  intelligence 
of  this  Court,  as  it  is  to  the  people  of  this  State.  Instead  of 
recognizing  this  fact,  the  impeachment  managers  have  not  hesi- 
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tated  to  go  into  elaborate  proof  on  this  subject,  to  encumber 
the  record  with  numerous  exhibits,  avowedly  for  the  purpose  of 
establishing  this  contemptible  charge, 

"What  is  the  inference  to  be  derived  from  such  procedure? 
Are  the  impeachment  managers  in  earnest  ?  Are  they  treating 
the  Court  with  that  degree  of  candor  which  one  may  expect  in 
such  a  case  as  this  ?  If  they  are,  then  it  is  a  demonstration  that, 
in  their  attempt  to  destroy  the  Governor,  they  have  lost  all  sense 
of  proportion,  that  they  consider  that  everything  is  grist 
which  comes  to  their  mill,  and  that  they  evince  a  disposition  to  ac- 
complish their  ends  by  hook  or  by  crook,  by  pandering  to  every 
prejudice,  by  casting  forth  a  drag  net  in  the  hope  that  some- 
thing may  be  found  which  will  enable  them  to  disable  and  dis- 
arm the  Governor,  whom  they  deliberately  set  out  to  make  harm- 
less when  it  was  discovered  that  it  was  his  purpose  to  be  the 
Governor  of  the  State,  and  to  assert  his  independence  in  that 
high  office. 

I  have  now  completed  my  analysis  of  each  of  the  eight 
articles  of  impeachment.  I  have  endeavored  to  deal  with  them, 
not  as  an  advocate,  but,  so  far  as  it  was  possible  for  me  to  do 
so,  in  the  cold  light  of  reason,  in  the  hope  that  I  might  be  able 
to  assist  this  Court  in  arriving  at  a  correct  conclusion,  both  with 
regard  to  the  controlling  law  and  the  evidence  which  bears  upon 
the  several  issues  which  you  are  now  called  upon  to  determine. 

I  have  not  consciously  made  a  statement  which  has  not  been 
fully  borne  out  by  the  record,  by  public  history,  and  by  the  au- 
thorities to  which  I  have  appealed  for  support,  and  now,  at  the 
completion  of  this  discussion,  I  feel  justified  in  asking  for  a 
judgment  of  ''  Xot  guilty  "  with  regard  to  each  of  the  eight 
articles. 

From  time  to  time  during  the  progress  of  this  trial  we  have 
heard  expressions  that  this  Court  is  not  bound  by  any  rule  of 
pleading  or  allegation ;  that  it  can  act  irrespective  of  statute ; 
that  it  is  a  law  unto  itself;  that  it  is  not  bound  by  the  articles 
of  impeachment;  that  even  if  the  respondent  has  not  been  guilty 
of  misconduct  in  office,  or  of  any  crime,  he  may,  nevertheless, 
be  impeached  on  the  ground  of  moral  turpitude,  or  on  general 
principles. 
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These  expressions  are  the  counsels  of  desperation,  and  would 
not  be  deserving  of  comment  but  for  the  fact  that  they  may  be 
symptoms  of  a  state  of  mind  which,  if  it  ever  enters  the  portals 
of  the  Temple  of  Justice,  will  portend  unspeakable  and  immeas- 
urable evils  to  the  State. 

Our  civilization  is  one  which  is  the  outgrowth  of  law  and 
orderly  procedure.  The  law  represents  the  crystalized  experi- 
ence of  mankind.  It  proceeds  from  precedent  to  precedent.  It 
is  what  the  late  James  C.  Carter  called  the  ''  embodiment  of  cus- 
tom;" or,  as  Lord  Chancellor  Haldane  recently  styled  it  in 
more  philosophic  phrase,  it  is  the  "  expression  of  Sittlichkeit.'" 
To  disregard  these  legal  principles,  judicial  precedents,  and  the 
results  of  established  custom  would  mean  the  reversal  of  the 
hands  of  Time  and  the  eventual  loss  of  all  the  blessings  which 
civilization  has  secured  to  mankind. 

It  is  for  this  reason  that  personally  I  feel  the  weight  of  the 
responsibility  that  now  rests  upon  me.  As  I  have  already  said, 
we  are  not  so  much  concerned  in  this  case  with  William  Sulzer, 
the  man,  or  the  Governor,  as  we  are  with  the  supremacy  of  the 
law,  with  the  perpetuity  of  its  principles,  with  the  preservation 
of  orderly  government.  Our  individual  predilections,  our  parti- 
san feelings,  the  satisfaction  of  our  momentary  desires,  are  of 
little  moment.  They  are  but  baubles,  the  toys  of  children  of 
larger  growth.  But  what  is  of  the  utmost  concern  to  every  patri- 
otic citizen,  to  every  lover  of  justice  and  of  righteousness,  to  every 
man  who  has  aspirations  for  a  higher  life  and  who  seeks  the  elimi- 
nation from  the  world  of  tyranny  and  despotism,  is  that  the  law 
shall  not  be  weakened  or  undermined,  whatever  the  immediate 
consequence  of  its  strict  application  may  be. 

Let  there  not  be  substituted  for  the  rule  of  conduct  prescribed 
by  the  supreme  power  of  the  State,  the  rule  of  judgment  which 
may  seem  best  suited  to  the  accomplishment  of  what  for  the 
moment  we  believe  to  be  the  thing  we  desire.  The  result  so 
attained  will  crumble  into  ashes  in  our  hands,  and  the  day  of 
reckoning  will  be  bitter  as  the  waters  of  Marah. 

There  is  no  standard  of  measurement  more  perilous  than  that 
of  the  Chancellor's  foot.  He  who  is  the  incumbent  of  that 
office  today  may  not  be  tomorrow.     Tlie  reaper  who  follows  him 
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who  SOWS  the  noxious  seeds  of  obsolutisra,  will  l)e  apt  to  plant 
another  crop  which  will  portend  death  and  annihilation  to  the 
harmonious  political  system  under  which  we  have  hitherto  pros- 
pered and  advanced. 

There  is  no  middle  course;  we  must  either  steer  our  bark 
according  to  the  accepted  rules  of  navigation,  or  permit  it  to 
drift  whither  the  wind  listeth.  Unless  there  be  a  pilot  to  guide 
it,  unless  it  proceeds  according  to  the  chart  of  experience,  ship- 
wreck will  be  inevitable.  It  is  for  this  reason  that  I  conjure 
you  not  to  be  swerved  from  the  path  which  the  law  has  marked 
out  for  the  guidance  of  your  footsteps;  that  you  do  not  lend 
ear  to  those  who  prate  in  glittering  generalities;  and  that  you  do 
not  follow  the  will-o'-the-wisps  which  lure  one  into  the  noisome 
bogs  of  anarchy.  Let  the  law  be  the  Polar  Star  which  now.  as  in 
the  past,  points  out  the  way  to  safety. 

Upon  your  decision  rests  not  the  future  of  William  Sulzcr,  but 
the  happiness  of  future  generations.  Shall  ours  be  a  government 
of  law^s,  or  one  of  passion  and  caprice?  It  is  my  fervent  prayer 
that  the  decision  to  be  rendered  here  will  not  leave  the  answer  in 
doubt.  Though  life  is  sweet,  may  I  not  live  to  see  the  day  when 
the  law  shall  cease  to  be  paramount  in  our  daily  lives  and  in  our 
system  of  government! 


Power  of  Court  to  Amend  the  Impeachment  Articles. 


Mr.  Marshall.- — May  it  please  the  Court:  To  my  mind,  the 
attitude  taken  by  our  opponents  on  this  argTiinent  is  virtually  a 
plea  O'f  bankruptcy,  so  far  as  the  fourth  article  of  impeachment  is 
concerned.  It  is  practically  an  admission  that  that  article  is 
insufficient  to  warrant  a  verdict  of  guilty  as  against  this  defend- 
ant; and  that  is  demonstrated  by  the  fact  that  counsel  come  here, 
in  cold  blood,  and  present  to  us  an  entirely  new  article  in  lieu  of 
article  4,  one  which  cannot  be  recognized  as  in  any  way  based 
upon  the  same  provision  of  law,  or  upon  any  of  the  facts  set  forth 
in  the  original  article.  They  have  virtually  taken  a  poodle  dog 
and  cut  oif  his  head  and  tail,  his  fore  legs  and  his  hind  legs,  and 
are  seeking  to  substitute  other  tissue  and  to  make  of  it  a  wolf. 

They  have  cut  out  every  allegation  which  brings  the  case  under 
section  814-  of  the  Penal  Law,  and  have  substituted  new  allega- 
tions to  make  a  case  under  section  813.  And,  forsooth,  they 
say  there  is  no  difference  between  sections  813  and  814,  altliough 
the  language  of  the  two  sections  is  entirely  at  variance  and  differs 
fundamentally. 

It  is  a  remarkable  suggestion  to  intimate  that  the  Legislature  of 
this  State  sat  down  deliberately,  with  the  aid  of  the  lawyers  who 
framed  the  criminal  law  of  a  great  commonwealth,  and  repeated 
in  section  814  what  had  already  been  formulated  in  section  813. 
I  had  always  supposed  that  it  was  a  maxim  of  interpretation,  a 
well-recogTiized  principle  of  law,  that  the  Legislature  is  not  sup- 
posed to  do  a  vain  or  useless  thing,  or  to  indulge  in  needless  rep'©- 
tition,  especially  in  respect  to  so  important  a  statute  as  the  Penal 
Law. 

My  friend  comes  here  and  disavows  any  intention  to  amend  the 
articles  of  impeachment.  He  practically  recognizes  the  fact  that 
this  Court  has  no  power  to  formulate  new  articles  of  impeachment, 
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but  tlicn  he  proceeds  with  an  attempt  to  do  that  very  thing,  by 
substituting  an  entirely  new  article  of  impeachment  upon  the  pre- 
tense that  this  is  not  a  criminal  proceeding,  and,  therefore,  section 
723  of  the  Code  of  Civil  Procedure  applies;  or,  even  if  it  is  a 
criminal  proceeding,  that  section  293  of  the  Code  of  Criminal 
Procedure  applies;  or,  if  it  is  neither  fish,  flesh  nor  good  red 
herring,  that  both  apply.  Consequently  the  impeachment  man- 
agers assert  the  right  to  change  their  case  at  the  very  moment  of 
judgment,  after  all  the  evidence  has  been  concluded,  and  to 
substitute  for  the  issue  which  we  have  been  called  upon  to  meet, 
an  entirely  different  one. 

As  to  whether  this  is  a  criminal  proceeding  or  not,  I  shall  rest 
upon  the  argument  which  I  have  already  made  on  that  point. 
All  that  I  desire  is  once  more  to  call  attention  to  the  authorities 
which  I  collated  on  that  subject  in  my  final  argument.  They  go 
into  detail  —  I  was  about  to  say  to  such  an  extent  as  to  tire  the 
Court,  but,  in  view  of  the  fact  that  so  great  a  lawyer  as  my  friend 
Mr.  Stanchfield,  at  this  late  date,  takes  issue  upon  the  proposition, 
I  find  that  perhaps  I  have  not  done  amiss  in  multiplying  the 
citation  of  authorities, 

I  call  especial  attention  to  the  language  of  Chief  Judge  Church 
at  page  2070  of  volume  3  of  the  Barnard  trial,  where  he  says: 
*'  But  we  are  here  in  a  criminal  case,"  defining  a  case  of  im- 
peachment as  a  criminal  case.  The  question  suggested  for  argu- 
ment relates  to  the  power  of  the  Court  to  amend  the  articles 
of  impeachment  so  as  to  include  the  acts  testified  to  by  Peck, 
Morgenthau  and  Ryan.  We  insist  that  no  such  power  of 
amendment  exists,  and  that  an  attempt  to  exercise  it  would  be  a 
violation  not  only  of  section  13  of  article  6  of  the  Xew  York 
Constitution  and  of  section  1  of  article  6  of  that  Constitution, 
but  of  the  1-lth  amendment  to  the  Constitution  of  the  United 
States  as  well. 

The  right  to  impeach,  to  present  and  formulate  articles  of  im- 
peachment, is  vested  in  the  Assembly  alone.  This  Court  can 
only  hear  and  determine  charges  presented  l)v  the  Assembly.  It 
cannot  usurp  any  of  the  functions  of  that  body.  To  do  so  would 
deprive  the  respondent  of  his  liberty  and  property  without  due 
process  of  law.  It  would  forfeit  his  ofiice  and  its  emoluments. 
It  would  forever  take  from  him  the  right  and  privilege  of  hold- 
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ing  office,  a  right  vested  in  all  male  citizens  of  the  State  not  con- 
victed of  crime. 

For  these  reasons  we  at  this  time  solemnly  object  and  protest 
against  anv  amendment  of  the  articles,  as  violative  of  the  New 
York  State  and  of  the  Federal  Constitution. 

Article  6,  section  13  of  the  Constitution  declares: 

"  The  Assembly  shall  have  the  power  of  impeachment  by 
the  vote  of  a  majority  of  all  the  members  elected." 

This  tribunal  is  constituted  only  for  the  trial  of  an  impeachment 
duly  voted,  and  is  without  other  jurisdiction.  As  stated  in  section 
12  of  the  Code  of  Criminal  Procedure: 

"  The  Court  for  the  Trial  of  Impeachments  has  power  to 
try  impeachments,  when  presented  by  the  Assembly." 

By  section  17  of  that  code  it  is  provided: 

"  Upon  the  delivery  of  an  impeachment  from  the  Assembly 
to  the  Senate,  the  president  of  the  Senate  must  cause  the 
Court  to  be  summoned  to  meet  at  the  Capitol  in  the  city  of 
Albany  on  a  day  not  less  than  30  nor  more  than  60  days  from 
the  day  of  the  delivery  of  the  articles  of  impeachment." 

Section  18  continues: 

''At  the  time  and  place  appointed  and  before  the  Court 
proceeds  to  act  upon  the  impeachment,  the  clerk  must  ad- 
minister '  the  oath  or  affirmation  '  duly  and  impartially  to 
try  and  determine  the  impeachment." 

What  impeachment  is  referred  to  ?  That  voted  by  the  As- 
sembly and  no  other. 

Section  118  of  the  Code  of  Criminal  Procedure  enacts  that  when 
an  officer  of  the  State  is  impeached  by  the  Assembly  the  articles 
of  impeachment  must  be  delivered  to  the  president  of  the  Senate. 

Section  119  then  states: 

"  The  president  of  the  Senate  must  thereupon  cause  a  copy 
of  the  articles  of  impeachment  with  a  notice  to  appear  and 
answer  the  same  at  the  time  and  place  appointed  for  the 
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meeting  of  the  Court,  to  be  sensed  on  the  defendant  not  less 
than  twenty  days  before  the  day  fixed  for  the  meeting  of  the 
Court." 

By  section  120  it  is  declared  that  service  must  be  upon  the  de- 
fendant personally,  and  if  he  cannot  on  diligent  inquiry  be  found 
in  the  State  the  Court  may  order  publication  to  be  made  of  a  no- 
tice requiring  him  to  appear  at  a  specified  time  and  place  and 
answer  the  articles  of  impeachment. 

It  is  thus  shown  beyond  cavil  that  the  Assembly  alone  possesses 
the  power  to  impeach  and  formulate  articles  of  impeachment, 
and  that  this  Court  is  confined  to  the  articles  of  impeachment 
sen-ed  on  the  respondent,  and  that  it  cannot  convert  its  status  and 
jurisdiction  from  that  of  judge  to  that  of  accuser,  the  two  func- 
tions being  separate  and  independent  and  inconsistent.  It  would 
be  most  extraordinary  if,  at  the  close  of  a  lung  trial  of  articles  of 
impeachment  voted  by  the  Assembly,  the  Court  could  amend  the 
articles  by  adding  a  new  charge  depriving  the  respondent  of  the 
right  to  be  heard  and  the  time  for  preparation  which  under  the  law 
he  is  accorded  with  resj)ect  to  the  charges  voted  by  the  body  which 
is  the  constitutional  accusing  body. 

Authority  is  not  wanting  to  sustain  our  contention  that  the 
power  to  amend  is  vested  neither  in  this  Court  nor  in  the  impeach- 
ment managers,  but  resides  solely  in  the  Assembly  acting  by  a  ma- 
jority of  all  the  members  elected  thereto. 

This  same  question  arose  in  Leese  v.  State,  37  Xcb.  The  same 
case  is  reported  in  20  Lawyers  Reports  Annotated,  page  579.  Al- 
though five  weeks  ago,  at  the  beginning  of  this  trial,  I  cited  this 
case,  in  my  opening  argument,  still  in  view  of  the  time  that  has 
elapsed  and  the  fact  that  my  friends  do  not  seem  to  have  been  im- 
pressed by  the  authority,  I  shall  presume  upon  the  patience  of  this 
Court  once  more  to  read  tlmt  decision,  since  its  reasoning  seems 
conclusive  on  the  point  which  we  now  have  under  consideration. 

That  was  a  case  of  impeachment.  Under  the  Constitution  of 
the  state  of  Nebraska  the  power  of  impeachment  is  vested  in  the 
two  houses  of  the  Legislature  in  joint  convention,  and  the  im- 
peachment is  then  heard  and  tried  before  the  judges  of  the 
Supreme  Court  of  the  state.  In  that  case  the  Legislature  of 
Nebraska  adopted  and  presented  to  the  Supreme  Court  articles 
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of  impeachment  against  William  Leese,  ex-attomoy  general, 
charging  him  with  misdemeanors  in  office  during  the  period  of 
his  attorney  generalship.  Within  the  time  fixed  by  the  court 
the  respondent  answered  the  articles  of  impeachment  exhibited 
and  presented  against  him  and  to  each  and  every  specification. 
Subsequently  the  managers  appointed  by  the  Legislature  to  prose- 
cute the  charges  asked  leave  to  amend,  in  matter  of  substance, 
certain  of  the  specifications  in  the  articles  of  impeachment  to 
which  proposed  amendments  the  respondent  objected.  At  the 
hearing,  the  application  to  file  amended  specifications  was  denied. 
After  citing  the  provision  of  the  Constitution  of  the  State  to 
which  I  have  referred,  the  Court  proceeds  to  state  the  following 
reasons  for  its  conclusions: 

"  By  the  foregoing  provision  the  exclusive  power  of  im- 
peachment is  conferred  upon  the  Legislature.  Both  houses 
of  that  body  are  required  to  meet  in  joint  convention  to 
act  upon  a  resolution  to  impeach  a  state  officer  for  any  mis- 
demeanor in  office,  and  such  a  resolution  can  only  be  adopted 
or  carried  by  the  affirmative  vote  of  at  least  a  majority  of 
all  the  members  elected  to  the  Legislature.  The  authority 
thus  given  carries  with  it  the  power  of  the  Senate  and  House 
of  Representatives,  under  like  restrictions  to  adopt  suitable 
articles  and  specifications  in  support  of  their  impeachment, 
and  likewise  the  authority  to  adopt  and  present  additional 
or  amended  articles  or  specifications  whenever  it  is  deemed 
proper  or  expedient  so  to  do.  But  such  power  can  no  more 
be  delegated  by  the  joint  convention  to  a  committee  or 
m.anagers  of  impeachment,  appointed  by  it,  than  the  Leg- 
islature can  confer  authority  upon  a  committee  composed 
of  members  of  that  body  to  enact  a  law,  or  to  change,  alter, 
or  amend  one  which  has  been  duly  passed,  and  in  neither 
case  does  the  right  exist. 

"  Impeachment  is  in  the  nature  of  an  indictment  by  a 
grand  jury.  The  general  power  which  courts  have  to  per- 
mit the  amendment  of  pleadings  does  not  extend  to  either 
indictments  or  articles  of  impeachment.  The  uniform  hold- 
ing of  the  courts,  except  where  a  difi'erent  rule  is  fixed  by 
statute,  is  that  when  an  indictment  has  been  filed  with  the 
court,  no  amendment  of  the  instrument  in  matter  of  suIh 
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stance,  can  be  made  by  the  court,  or  by  the  prosecuting 
attorney,  against  the  consent  of  the  accused,  without  the 
concurrence  of  the  grand  jury  which  returned  the  indict- 
ment," Citing  a  number  of  cases,  including  People  v. 
Campbell,  in  the  4th  of  Parker's  Criminal  Reports  at  page 
386,  and  the  great  case  of  Ex  parte  Bain,  121  U.  S.  1 ;  also 
decisions  from  Alabama.  Mississippi,  Xorth  Carolina  and 
Wisconsin, 

"  We  have  no  hesitancy  in  holding  that  the  managers  have 
no  power  or  authority  to  change  in  any  material  matter  the 
specifications  contained  in  the  articles  of  impeachment  ex- 
hibited against  the  respondent.  If  they  could  do  that,  it 
necessarily  follows  that  they  could  exhibit  new  articles  of 
impeachment  or  specifications,  preferring  charges  against 
the  respondent,  not  included  in  the  original  accusations 
made  against  him,  and  which  the  sole  impeaching  body,  the 
joint  convention  of  the  Legislature,  might  have  rejected,  had 
they  been  submitted  to  it  for  consideration.  To  hold  that 
the  managers  of  impeachment  have  the  right  to  do  that 
would  be  to  disregard  both  the  letter  and  spirit  of  the  Con- 
stitution, 

"  In  reaching  the  conclusion  stated  above,  we  have  care- 
fully considered  and  given  due  weight  to  the  last  paragraph 
of  the  articles  of  impeachment,  which  resen-es  to  the  Sen- 
ate and  House  of  Representatives  of  the  State  of  Nebraska, 
in  joint  convention  assembled,  '  the  liberty  of  exhibiting  at 
any  time  hereafter  any  further  articles  or  other  accusations 
or  impeachments  against  the  said  William  Leese.  late  Attor- 
ney General  of  the  state  of  Nebraska,'  All  that  can  be  rea- 
sonably claimed  for  this  provision  is  that  the  joint  convention 
of  the  two  houses  of  the  Legislature  reserved  the  right  to 
adopt  other  and  additional  articles  of  impeachment  against 
the  respondent.  But  the  Legislature  has  not  preferred  other 
or  further  accusations  against  him.  nor  does  the  clause  above 
mentioned  attempt  to  confer  such  authority  upon  the  mana- 
gers of  impeachment.  If  it  had  done  so,  as  we  have  already 
seen,  it  would  be  repugnant  to  the  letter  and  spirit  of  tho 
Constitution." 
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The  case  which  I  have  just  cited  as  well  as  many  others  which 
have  been  referred  to  in  the  course  of  the  trial  show  that  im- 
peachment proceedings  are  in  fact  criminal  proceedings.  The 
same  rules  of  procedure  and  of  evidence  apply  to  both.  Articles  of 
impeachment  are  the  equivalent  of  an  indictment,  and  while  per- 
haps not  so  strictly  construed,  the  essential  characteristics  are  the 
same,  and  the  fundamental  principles  governing  them  are  identi- 
cal. For  that  reason  the  authorities  which  bear  on  the  right  to 
amend  indictments  are  equally  applicable  to  the  amendment  of 
articles  of  impeachment.  That  was  expressly  decided  in  State  v. 
Leese. 

In  fact  the  authorities  on  which  the  court  proceeded  were  cases 
relating  to  the  amendment  of  indictments. 

I  might  here  say  a  word  with  regard  to  the  discovery  which 
counsel  has  made  that  this  cannot  be  a  criminal  proceeding  be- 
cause of  the  provision  in  section  6  of  article  1  of  the  Constitu- 
tion that  one  cannot  be  twice  placed  in  jeopardy.  Well,  that  is 
very  true  unless  the  Constitution  makes  an  exception.  But  in 
this  particular  case  the  Constitution  makes  an  exception  because 
it  does  permit  an  indictment  as  well  as  an  impeachment  and  resort 
to  one  of  those  remedies  is  not  considered  to  preclude  the  pursuit 
of  the  other. 

There  is  also  the  provision  of  the  Constitution  that  a  man  shall 
not  be  compelled  to  be  a  witness  against  himself.  That  certainly 
is  applicable  to  these  proceedings  as  are  all  the  other  safeguards 
of  the  Constitution  and  the  laws,  including  the  rule  that  no  argu- 
ment shall  be  made  commenting  upon  the  failure  of  the  defendant 
to  testify  in  his  own  behalf.  I  have  heretofore  called  attention  to 
the  fact  that  "•  impeachment "  is  used  all  through  the  Constitution 
ill  juxtaposition  with  the  phrase  ''crime  or  crimes,  or  offenses," 
both  with  resi)ect  to  indictment,  as  well  as  with  respect  to  pardons, 
reprieves  and  commutations. 

The  case  of  Ex  parte  Bain  was  one  where  an  indictment  charged 
the  offence  of  making  a  false  report  to  the  Comptroller  of  the 
Currency  with  the  statement  that  it  was  with  the  intent  to  de- 
fraud the  Comptroller  of  Currency.  Upon  the  trial  it  was  sought 
to  amend  the  indictment  by  striking  out  the  words  which  charged 
deceit  of  the   Comptroller  of  the  Currency.      The  motion  was 
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granted,  but  the  Supreme  Court  of  the  United  States  declared 
that  such  amendment  deprived  the  proceedings  of  all  validity.  It 
deprived  them  of  the  character  of  due  process  of  law,  and  it 
therefore  discharged  the  prisoner  upon  a  writ  of  habeas  corpus, 
on  the  gi-ound  that  the  indictment  could  not  be  amended,  even  in 
that  rather  unimportant  particular. 

It  was  decided  in  this  State  in  People  v.  Campbell  in  4 
Parker's  Criminal  Cases  386,  that  an  indictment  which  charged 
one  with  stealing  a  dog  could  not  be  amended  so  as  to  describe 
the  dog  as  a  tame  dog  as  distinguished  from  one  ferae  naturae, 
even  though  that  amendment  was  with  the  consent  of  the  de- 
fendant. A  conviction  upon  the  amended  indictment  was  accord- 
ingly set  aside.  That  decision  has  been  approved  and  treated  as 
a  leading  case  in  various  states  as  it  was  in  Ex  parte  Bain. 

Although  section  293  of  the  Code  of  Criminal  Procedure  was 
enacted  as  a  statute  of  jeofails,  it  relates  exclusively  to  matters 
of  form  and  not  to  those  of  substance.  It  relates  to  the  ordinary 
variances  in  description,  or  in  names,  where  names  and  descrip- 
tion are  not  of  great  moment,  but  it  does  not  permit  a  change  of 
allegation  as  to  the  essential  nature  or  character  of  the  crime,  or 
the  addition  of  allegations  of  another  crime,  or  the  substitution 
of  a  crime  of  a  different  nature  for  the  crime  alleged.  It  has 
already  been  read  here,  and  is  as  follows: 

"  Upon  the  trial  of  an  indictment  when  a  variance  be- 
tween the  allegations  therein  and  the  proof  in  respect  to  time 
or  in  the  name  or  description  of  any  place,  person  or  thing 
shall  appear,  the  court  may,  in  its  judgment,  if  the  defend- 
ant cannot  be  prejudiced  in  his  defense  on  the  merits,  direct 
the  indictment  to  be  amended  according  to  the  proof  on  such 
terms  as  to  postponement  of  the  trial,  to  be  had  before  the 
same  or  another  jury,  as  the  court  may  deem  reasonable." 

In  speaking  of  similar  legislation  it  is  stated  by  various  au- 
thorities which  are  found  in  the  22d  volume  of  the  Encyclo- 
pedia of  Law  and  Procedure  under  the  title  "Indictment  and  In- 
formation," at  page  434,  that  courts  cannot  permit  the  amendment 
of  an  indictment  as  to  matters  of  substance,  for  as  amended  it 
would  not  be  the  finding  of  the  grand  jury. 
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Tho  Court  of  Appeals,  as  has  been  shown  in  the  argument  of 
Judge  Herrick,  has  recently  had  occasion  to  pass  upon  this  very 
statute  and  the  limitations  upon  the  power  of  amendment  so  far 
as  they  have  been  conferred  by  the  statute. 

The  case  of  People  v.  Geyer,  in  196  N^.  Y.,  has  been  referred  to. 
In  that  case  the  indictment,  as  it  was  framed,  charged  larceny 
under  subdivision  1  of  section  1290  of  the  Penal  Law  because  it 
alleged  the  wrongful  taking  of  a  check.  The  amendment  that  was 
made  changed  the  oifense  to  one  under  subdivision  2  of  section 
1290  by  alleging  that  it  was  the  money  which  had  been  collected 
upon  that  check,  and  which  had  been  deposited  by  the  person 
who  had  collected  it  and  who  thereafter  took  it  out  of  tho 
account  to  the  credit  of  which  it  had  been  deposited,  thus  creating 
the  offense  of  embezzlement  as  detined  in  subdivision  2  of  section 
1290.  Yet,  although  both  crimes  were  defined  in  one  and  the 
same  section,  the  court  held  that  there  could  not  be  an  amend- 
ment. 

]Srow,  our  friends  come  here  and  say  you  can  eliminate  tho 
crime  which  is  charged  in  section  814  and  which  is  described 
in  the  articles  of  impeachment  in  the  very  language  of  section 
814,  and  substitute  therefor  a  crime  which  is  set  forth  in  an  en- 
tirely difl'erent  section,  section  813,  in  different  language,  and 
with  different  attending  circumstances. 

My  associate  omitted  to  call  attention  to  the  case  of  People  v. 
Bromwich,  reported  in  200  jSTew  York  385,  which  is  a  most  ad- 
mirable illustration  of  the  limitations  which  the  Court  of  Appeals 
has  recognized  as  imposed  upon  section  293  of  the  Code  of  Crimi- 
nal Procedure.  For  the  court  recognized  that  if  section  293 
undertook  to  extend  the  power  of  amendment  to  such  an  extent 
as  to  substitute  the  descrij^tion  of  one  offense  for  another,  it  would 
be  in  violation  of  the  Constitution  which  requires  the  present- 
ment by  a  grand  jury  as  the  condition  precedent  to  a  criminal 
prosecution.  It  would  be  absolutely  in  violation  of  our  Consti- 
tution, as  in  the  Bain  case  it  was  declared  that  such  an  attempt 
to  amend  would  be  in  violation  of  the  Federal  Constitution. 

Reading  from  the  opinion  in  that  case,  which  is  quite  brief 
and   which   very   clearly    indicates   how   the   Court   of   Appeals 
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views  this  section,  we  find  the  following,  and  it  is  the  decision  of  a 
unanimous  court : 

"  The  defendant  was  indicted  and  convicted  for  the  crime 
of  false  registration  in  apj)earing  before  the  inspectors  of 
election  for  the  fifteenth  election  district  of  the  thirty- 
first  assembly  district  in  the  county  of  Xew  York  as  a  voter 
in  such  district,  he  not  being  a  qualified  voter  in  such  dis- 
trict, nor  a  citizen  of  the  United  States  or  of  the  State  of 
Xew  York,  nor  an  inhabitant  of  such  election  district  for  the 
last  thirty  days  preceding  the  date  of  election.  On  this  in- 
dictment he  was  tried  and  convicted  of  the  oft'ense  and  the 
Appellate  Division  reversed  the  questions  of  law  and  founc^ 
no  error,  without  having  examined  the  facts  therein.  The 
first  error  of  which  the  defendant  complains  is  that  on  the 
trial  the  prosecution  was  allowed  over  his  objection  and  ex- 
ception to  amend  the  indictment  by  inserting  the  thirty-fifth 
assembly  district  in  lieu  of  the  thirty-first  assembly  dis- 
trict wherever  the  words  appeared  therein.  The  learned 
judge  who  wrote  for  the  majority  of  the  Appellate  Division 
was  of  the  opinion  that  the  amendment  was  authorized  nnder 
section  293  of  the  Code  of  Criminal  Procedure.  We  enter- 
tain a  different  view.  While  the  indictment  contains  but  a 
single  count,  the  defendant  is  alleged  to  have  violated  the  law 
and  been  guilty  of  a  crime  for  two  different  reasons.  First, 
because  he  was  neither  a  citizen  of  the  United  States  nor  of 
the  State  of  Xew  York.  Second,  because  he  was  not  an  inhab- 
itant of  the  election  district  thirty  days  previous  to  the  date  of 
election.  Under  the  first  allegation  the  defendant  would  be 
guilty  of  the  crime  no  matter  in  what  election  district  he 
registered,  and  liad  the  indictment  contained  this  single  alle- 
gation the  amendment  would  clearly  have  been  justified  un- 
der the  provisions  of  the  code  quoted.  The  statement  of  the 
election  district  would  not  be  any  element  of  the  crime,  but 
a  mere  specification  of  the  particular  place  in  which  the 
crime  was  committed.  Xot  so,  however,  as  to  the  second  alle- 
gation of  the  indictment.  There  the  crime  charged  is  that 
the   defendant   registered   at    a   particular   election    district 
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where  he  was  not  entitled  to  vote  because  he  was  not  an  in- 
habitant of  that  district.  The  particular  district  in  which  the 
registry  was  obtained  was  an  essential  element  of  the  crime. 
The  grand  jury  have  not  found  that  the  defendant  was  not 
an  inhabitant  of  the  thirty-first  district,  which  was  neces- 
sary to  constitute  a  crime  under  the  amendment  of  the  indict- 
ment. In  other  words,  the  amendment  is  not  merely  in  the 
description  of  the  defense,  but  in  the  identity  of  the  oft'ense. 
An  amendment  by  the  court  is  not  permissible." 

I  also  call  attention  to  the  case  of  People  v.  Poucher,  in  30 
Hun,  at  page  507. 

If  an  amendment  to  an  indictment  such  as  I  have  just  in- 
dicated, namely,  one  merely  changing  the  number  of  the  election 
district,  was  under  the  circumstances  narrated  beyond  the  power 
of  the  court,  how  is  it  possible  in  this  case  to  permit  such  an 
amendment  as  has  been  suggested  ? 

Suppose  we  were  now  trying  this  case  before  a  court  and  jury 
under  an  indictment  framed  as  article  4  was  originally  drawn, 
and  my  friend  should  then  come  before  the  court  and  ask  to 
amend  that  indictment  in  accordance  with  the  allegations  which 
he  has  read  to  your  Honors  this  afternoon  ? 

Is  there  anyone  here  who  would  for  a  moment  suppose  that  any 
court  would  listen  with  equanimity  or  patience  to  such  a  sug- 
gestion ?  If  he  were  occupying  the  position  of  counsel  for 
the  defendant  in  such  circumstances,  I  can  imagine  the  volume 
of  eloquence  which  would  be  urged  against  the  outrageous  sug- 
gestion and  the  picture  that  he  would  paint  of  injury  to  the  cause 
of  justice  if  such  an  application  as  he  now  makes  were  granted, 
and  he  would  be  entirely  right  if  he  voiced  his  indignation. 

These  decisions  are  in  accordance  with  the  underlying  prin- 
ciples of  justice,  without  which  it  would  be  but  a  tinkling  of  brass. 

One  charged  with  malefaction  must  first  be  informed  of  the 
precise  nature  of  the  charge  which  he  is  to  meet ;  he  must  be  ac- 
corded opportunity  for  investigation  and  for  preparation,  and  to 
determine  upon  the  course  of  action  which  he  is  to  pursue.  Legal 
decisions  would  become  "  springes  to  catch  wood-cock  withal  '' 
if  when  one  were  cited  in  court  to  meet  a  charge  of  larceny  he 
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could  be  compelled  to  go  to  jiKlgment  on  a  charge  interpolated  at 
the  twelfth  hour  of  subornation  of  perjury,  conspiracy,  embracery 
or  whatsoever  other  ground  man  may  devise.  It  would  be  but  an 
introduction  into  our  jurisprudence  of  the  ancient  fable  of  the 
wolf  and  the  lamb. 

That  the  present  articles  are  insufficient  to  admit  of  action  by 
this  Court  with  respect  to  the  matters  referred  to  in  the  testimony 
of  Morgenthau,  Peck  and  Ryan  scarcely  requires  argument. 

Without  repeating  the  propositions  which  were  referred  to  in 
my  main  argument  as  to  the  nature  and  sufficiency  of  the  fourth 
article,  framed  as  it  avowedly  is,  under  section  814  of  the  Penal 
Law,  which  it  seeks  to  follow  in  haec  verba,  there  is  nothing  in 
the  evidence  which  indicates  that  the  respondent  practiced  any 
deceit  or  fraud,  or  used  any  threat,  menace  or  violence  as  against 
Morgenthau,  Peck  or  Ryan  to  prevent  them  from  testifying  or  dis- 
closing any  material  fact  in  any  suit  or  proceeding. 

Certainly  the  words  "  deceit  and  fraud  "  are  to  be  used  in  the 
same  relation  as  the  words  ''  threat,  menace  or  violence."  They 
are  words  ejusdem  generis,  and  therefore  clearly  refer  to  action 
affecting  the  person  whose  testimony  is  sought  to  be  suppressed. 

I  will  not  now  discuss  the  serious  question  as  to  whether  this 
is  an  action  or  proceeding  within  the  meaning  of  section  814,  or 
whether  the  hearing  before  the  Frawley  counnittee  was  such  an 
action  or  piY)ceeding.  The  decision  of  the  Court  of  Appeals  in  the 
Matter  of  Droege,  197  N.  Y.  44,  would  seem  to  indicate  that  it 
was  not  I  take  the  broad  ground  that  the  testimony  referred  to 
does  not  establish  an  offense  under  section  814,  even  if  it  might  be 
argued  that  it  does  come  within  section  813,  but  that  would  not 
enable  the  court  to  consider  that  testimony  as  establishing  a  sub- 
stantive charge  under  that  section,  if,  for  no  other  reason  than 
because  the  articles  of  impeachment  in  no  manner  refer  to  any 
violation  by  the  respondent  of  section  813,  and  have  not  given  him 
due  notice  such  as  constitutes  due  process  of  law,  so  far  as  a 
charge  of  violating  section  813  is  concerned. 

If  the  facts  testified  to  by  these  witnesses  indicate  the  commis- 
sion or  the  purpose  to  attempt  to  commit  any  illegal  act,  it  is  that 
set  forth  in  section  813  of  the  Penal  Law,  or  in  section  580  of  that 
statute,   although  it  is  scarcely  necessary  for  us  in  connection 
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with  this  argument,  to  dischiim  any  such  purpose  or  intent,  or 
to  debate  the  truth  of  the  matters  as  to  which  testimony  has  been 
given. 

It  appears  at  a  ghmce  that  these  offenses  are  entirely  different 
and  distinct  from  those  set  forth  in  section  814  and  described  in 
the  fourth  article  of  impeachment.  Incitement  to  perjury  and  the 
giving  of  false  testimony  is  a  totally  different  offense  from  practic- 
ing fraud,  deceit  and  using  threats,  menaces,  or  violence  against 
those  whose  evidence  is  sought  to  be  suppressed  in  an  action  or 
proceeding. 

This  would  be  the  first  time  in  a  case  of  impeachment,  than 
which  no  judicial  inquiry  can  be  more  solemn,  and  none  should 
be  more  hedged  about  with  protective  safeguards,  that  so  revo- 
lutionary a  method  of  procedure  as  that  proposed  would  be 
adopted.  It  would  make  what  is  popularly  known  as  "  railroad- 
ing ''  an  innocent  pursuit.  There  would  be  no  precedent  for  it  in 
criminal  proceedings  under  a  government  which  protects  even  the 
meanest  criminal  and  affords  him  the  guaranty  of  due  process 
of  law.  Not  even  an  habitual  criminal  can  be  deprived  of  the 
right  to  be  tried  on  a  regularly  formulated  charge,  and  none  other. 
Xot  even  in  a  civil  action  where  less  stringent  rules  of  procedure 
apply,  would  such  a  contention  as  that  which  is  now  made  be 
tolerated. 

Onr  friends  claim  that  this  case  is  governed  by  section  723 
of  the  Code  of  Civil  Procedure^  and  that  the  Court  can  now  con- 
form the  pleadings  to  the  proof  by  changing  the  allegations  upon 
which  we  were  called  to  trial  and  substituting  entirely  different 
ones.  To  show  that  they  have  not  read  the  authorities  to  advantage, 
I  will  now  cite  a  number  of  decisions  in  civil  actions  which  indicate 
that  the  rule  is  not  as  they  claim  it  to  be.  In  fact  the  rule  is  just 
the  converse.  It  is  that  on  a  trial  it  is  not  permitted  to  change  the 
character  of  the  action  under  consideration  or  of  the  charge  that  is 
made  against  the  defendant  therein.  A  change  in  the  nature  of  a 
cause  of  action  or  the  theory  upon  which  it  proceeds  is  forbidden. 

In  Southwick  v.  First  National  Bank  of  Memphis,  84  N.  Y. 
429,  Judge  Earl  said: 

"  Pleadings  and  a  distinct  issue  are  essential  in  every 
system  of  jurisprudence,  and  there  can  be  no  orderly  adminis- 
tration of  justice  without  them.     If  a  party  can  allege  one 


216  Trial  of  tvilliam  sulzes 

cause  of  action  and  then  recover  upon  another  his  complaint 
will  serve  no  useful  purpose  but  rather  to  ensnare  and  mis- 
leail  his  adversary.  Here  the  defendant  was  brought  into 
court  to  answer  a  complaint  that  he  had  violated  his  promise 
to  apply  the  proceeds  of  the  draft,  and  he  took  issue  upon  the 
alleged  promise  and  when  he  came  to  trial  he  was  held  liable 
not  for  any  breach  of  promise  but  for  the  money  paid  by  a 
Boston  firm  on  the  ground  of  a  conversion  of  the  draft  or  a 
mistake  of  facts  which  induced  the  payment  of  the  money." 

In  Day  v.  Town  of  Xew  Lots,  lUT  X.  Y.  148,  Chief  Judge 
Ruger  said : 

''  The  rule  that  judgment  should  be  rendered  in  conformity 
with  the  allegations  and  proofs  of  the  parties,  secundum  alle- 
gata et  probata,  is  fundamental  in  the  administration  of 
justice.  (Citing  Wright  v.  Delafield,  25  X.  Y.  266.)  Any 
substantial  departure  from  this  rule  is  sure  to  produce  sur- 
prise, confusion  and  injustice." 

In  Romeyn  v.  Sickles,  108  X.  Y.  650,  the  action  was  brought 
to  recover  on  a  quantum  meruit  for  work,  labor  and  ser\uces  by 
the  plaintiff  as  an  architect  in  preparing  plans  for  a  proposed 
building.  The  answer  set  up  a  special  contract  under  which  it 
was  claimed  that  the  work  was  performed,  which  tended  to  show 
that  the  defendant  and  others  were  interested  in  forming  a  club 
which  was  to  pay  for  the  plans  if  the  building  was  erected,  other- 
wise the  plaintiff  was  not  to  be  paid.  The  plaintiff  was  awarded 
judgment  by  the  referee  on  a  theory  not  set  forth  in  the  com- 
plaint. The  judgment  was  reversed  by  the  Court  of  Appeals. 
Chief  Judge  Ruger,  after  quoting  from  the  opinion  wherein  the 
referee  remarked,  ''  It  is  true  that  upon  this  view  the  plaintiff 
recovered  upon  a  somewhat  different  cause  of  action  from  that 
stated  in  the  complaint,"  followed  by  the  suggestion  "  that  the 
pleadings  may  be  amended  or  deemed  amended  to  conform  to  the 
proof,"  made  the  following  comment:  "This  is  to  ignore  the 
whole  office  of  a  pleading  and  compel  parties  to  try  their  cases  in 
the  dark,  informing  them  for  the  first  time  after  the  wrong  is 
irremediable  of  the  issue  w}ii<-li  tlicy  -liould  have  trietl.    The  plead- 
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ings  were  not  amended  and  they  could  not  lawfully  be  amended 
in  a  material  respect  except  at  a  time  which  would  give  the  party 
against  whom  the  amendment  is  allowed  a  right  and  opportunity 
to  meet  by  proof  the  allegations  made  against  him." 

In  Bourke  v.  Truesdell,  145  X.  Y.  612,  it  was  held  that  where 
fraud  is  alleged  as  the  basis  of  an  action  it  must  be  proved,  a 
recovery  may  not  be  had  on  proof  of  a  right  of  action  on  con- 
tract or  of  some  other  character,  although  facts  are  proved  which 
in  a  proper  form  of  action  would  justify  the  recovery.  I  cite 
a  great  many  other  cases  to  the  same  effect,  including  the  gi*eat 
case  of  the  People  v.  Denison,  84  N.  Y.  272;  De  Graw  v.  Elmore, 
50  N.  Y.  1;  Ross  v.  Mather,  51  X.  Y.  108;  Salisbury  v.  Howe, 
87  A"".  Y.  128;  Barnes  v.  Quigley,  59  K  Y.  265;  Reed  v.  McCon- 
nell,  133  X.  Y.  434;  Doyle  v.  Carney,  190  X.  Y.  386. 

I  call  especial  attention  to  People  v.  Bremer,  69  App.  Div.  14; 
173  X.  Y.  599.  There  an  action  was  brought  to  recover  penalties, 
it  being  charged  in  the  complaint  that  the  defendant  sold  imitation 
butter.  On  the  trial  it  was  sought  to  amend  the  complaint  by  add- 
ing the  allegation  "  as  butter,"  so  that  the  offense  was  changed 
from  a  sale  of  imitation  butter  to  one  which  constituted  a  sale 
of  imitation  butter  as  butter,  an  entirely  different  act.  It  was 
held  that  such  an  amendment  was  not  pennissible. 

I  could  cite  a  large  number  of  other  authorities,  all  of  which 
are  to  the  effect  that  even  in  a  civil  action,  not,  as  in  the  present 
instance,  a  proceeding  which  involves  forfeiture  of  office,  which 
may  impose  a  perpetual  stigma  upon  the  name  of  the  defendant,  a 
proceeding  which  involves  a  deprivation  of  the  dearest  rights  that 
man  can  have  in  a  free  republic,  the  courts  will  not  permit  an 
amendment  which  makes  a  substantial  change  in  a  cause  of  action 
at  the  trial. 

The  testimony  of  Morgenthau,  Peck  and  Ryan  was  not  re- 
ceived for  the  purpose  of  establishing  a  substantive  ground  of 
impeachment,  but  solely  for  evidentiary  purpose,  as  bearing  on 
articles  1,  2  and  6.  Each  of  them  testified  to  making  payments 
to  the  respondent  in  October,  1912.  Under  the  ruling  of  the 
court,  that  evidence  was  received,  subject  to  objection,  as  bear- 
ing on  the  scienter  of  the  respondent.  The  witnesses  then  gave 
the  additional  testimony  which  has  been  recited  on  the  argument. 
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That  was  allowed  on  the  doctrine  of  Nowack  v.  Metropolitan  St. 
Ry.  Co.,  166  X.  Y.,  as  tending  to  cast  doubt  on  the  respondent's 
position,  so  far  as  it  related  to  the  charge  contained  in  articles 
1,  2  and  6,  or  any  other  article  as  to  which  evidence  was  given. 
The  reasoning  by  which  the  admission  of  such  testimony  ha3 
been  justified  is  that  contained  in  the  opinion  by  Judge  Vann, 
which  was  quoted  by  Senator  Brackett  in  his  closing  argument, 
and  which  has  been  read  this  afternoon  by  Judge  Herrick. 

It  is  merely  that  such  testimony  is  competent  as  possibly  indi- 
cating a  consciousness  of  guilt  or  of  wrongdoing,  and  in  that 
sense  may  have  a  bearing  upon  the  credibility  of  a  party  who  uses 
the  methods  referred  to,  or  may  affect  the  general  credit  of  his 
case. 

It  is  merely  evidentiary ;  it  may  or  not  be  persuasive  as  to  the 
credibility  of  the  respondent  or  the  effectiveness  of  his  defense 
to  the  charges  which  are  on  trial.  It  certainly  camiot  be  the 
basis  of  an  independent  right  of  recovery  in  a  civil  action,  or 
of  conviction  in  a  criminal  proceeding.  Thus,  the  fact  of  flight, 
or  an  attempt  of  a  prisoner  to  escape  before  trial,  is  receivable 
in  evidence  merely  as  tending  to  establish  the  consciousness  of 
guilt,  surely  not  as  the  basis  of  a  conviction.  Hence,  if  one  were 
charged  with  larceny  —  and  such  a  case  was  instanced  in  the  opin- 
ion of  Judge  Vann  in  the  Xowack  case  as  the  classic  illustration 
for  the  admissibility  of  such  testimony  —  and  evidence  of  flight 
were  admitted,  it  would  not  warrant  a  conviction  for  any  crime 
other  than  that  of  larceny,  even  though  an  attempt  of  the  prisoner 
to  escape  was  in  itself  an  indictable  offense. 

And  so  if  the  charge  were  perjury,  while  evidence  of  the 
forgery  of  the  prisoner's  books  might  in  a  possible  aspect  of  the 
case  be  admissible,  it  would  not  warrant  a  conviction  for  forgery, 
e\^en  though  the  charge  of  perjury  could  be  maintained  because 
the  statutory  essentials  of  the  crime  had  not  been  proved. 

So,  in  the  present  case,  we  contend  that  articles  1,  2  and  6 
do  not  present  proper  grounds  for  impeachment,  because  they 
do  not  set  forth  "  wilful  and  corrupt  misconduct  in  office,"  be- 
cause they  do  not  refer  to  official  acts,  but  at  most  to  the  acts 
of  a  candidate  for  office,  completed  nearly  two  months  before  the 
respondent's  official  term  began.  While  under  the  reservation 
of  this  Court  of  the  decision  as  to  the  sufficiency  of  these  charges, 
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until  it  votes  on  the  question  of  acquittal  or  conviction,  the  evi- 
dence now  under  consideration  may  have  been  admissible  in 
its  bearing  on  the  charges  contained  in  articles  1,  2  and  6, 
if  these  articles  fall  because  of  want  of  jurisdiction,  the  evi- 
dence given  in  their  support  falls  with  them,  and  cannot  be  made 
the  basis  of  an  independent  charge;  and  this  is  equally  true  with 
respect  to  all  the  other  articles.  If  there  is  no  evidence  to  sus- 
tain them,  all  the  evidence  of  impropriety  or  indiscretion,  or  of 
other  offenses  that  may  be  presented,  will  not  afford  ground  for 
conviction. 

It  is  shown  in  1  Wigmoro  on  Evidence,  section  278,  that  such 
evidence  as  that  now  under  discussion  is  merely  collateral  and 
does  not  establish  a  substantive  crime.  It  is  evidentiary  of  an 
existing  issue  and  not  creative  of  a  now  one.  It  performs  a  pro- 
bative function  with  respect  to  an  actual  charge  presented  by  the 
pleadings.  It  does  not  give  rise  to  independent  action,  outside 
and  beyond  the  pleadings. 

As  illustrative  of  the  idea  that  this  was  a  collateral  matter,  let 
me  call  your  attention  to  an  impcu'tant  ruling  made  by  the  court. 
Your  Honors  will  recollect  that  one  of  the  last  witnesses  whom 
we  called  was  John  A.  Hennessy.  We  tried  to  show  by 
him  various  acts  of  Peck  while  he  was  Superintendent  of 
Public  Works  and  a  member  of  the  Board  of  Highway  Commis- 
sioners, as  indicating  that  he  had  a  motive  to  testify  as  he  did 
with  respect  to  the  respondent.  When  that  evidence  was  offered 
it  was  ruled  out,  and,  in  sustaining  his  ruling,  the  President  said, 
after  the  following  explanation  by  Mr.  Ilinman  of  his  purpose  in 
offering  the  testimony : 

"  The  evidence  we  claim  will  tend  to  show  and  will  show 
that  Dimcan  W.  Peck  had  an  interest  in  this  proceeding 
here  now,  and  had  a  motive  for  testifying  in  such  a  way  as 
would  eliminate  this  respondent  from  office  and  stop  this 
investigation. 

"  The  President. —  I  do  not  see  how  you  can  go  into  that. 
That  will  involve  an  entirely  collateral  issue.  It  seems  to 
me  —  of  course,  the  Court  has  already  announced  it  is  dis- 
posed to  rule  very  liberally  on  both  sides  as  to  testimony, 
but  there  does  seem  to  be  some  limit,  so  the  Court  cannot  go 
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beyond  that  and  wholly  ignore  the  rule  of  the  Conrt.  If  you 
can  show  expressions  of  hostility  or  personal  hostility  to  the 
defendant  here,  that  is  original  evidence,  but  anything  that 
discredits  the  witness  generally  you  are  confined  to  getting 
out  of  his  own  mouth." 

Therefore,  this  testimony,  bearing  upon  the  credibility  and  the 
motive  of  Peck,  was  ruled  out  as  collateral,  because  we  did  not 
first  cross-examine  him  upou  those  points.  For  that  reason  we 
were  not  allowed  to  go  into  affinnative  proof  upon  that  subject. 
According  to  our  opponents'  contention,  however,  they  may  con- 
vert into  a  substantive  claim  against  us,  the  charge  that  we  have 
been  guilty  of  a  crime  under  section  813,  in  attempting  to  incite 
the  witness  Peck  to  commit  perjury.  And  yet  the  Court  holds 
that  we  cannot  go  into  proof  to  contradict  this  man,  to  show 
his  motive,  and  to  prove  that  his  testimony  was  false,  by  circum- 
stantial evidence,  because  it  is  colhiteral.  Hence  we  find  our 
lips  sealed,  we  are  precluded  from  defending  ourselves,  from 
going  into  evidence  upon  that  subject;  and  our  friends  here,  at 
the  latter  end  of  the  day,  after  the  twelfth  hour,  are  privileged 
to  come  here,  or  at  least  seek  to  come  here,  for  the  purpose  of  con- 
verting this  case  into  an  entirely  different  one  from  what  it  has 
heretofore  been  considered  by  this  Court,  and  of  converting  into  a 
substantive  cause  for  impeachment  a  matter  as  to  which  his  Honor, 
the  President,  has  held,  this  Court  sustaining  the  ruling,  that 
it  is  but  a  collateral  matter.  Certainly  if  this  is  a  matter  of  sub- 
stantive right,  certainly  if  it  is  a  substantive  charge,  then  it  would 
be  most  extraordinary  if  we  were  tied  hand  and  foot  and  were 
precluded  from  going  into  proof  with  regard  to  it,  although 
our  friends  now  claim  it  to  be  of  the  utmost  moment.  Why,  they 
have  gone  so  far  as  to  say  that  this  is  subornation  of  perjury,  a 
felony  which  is  punishable  by  one-half  of  the  punishment  which  is 
to  be  accorded  to  one  who  has  committed  the  full-fledged  crime  of 
perjury;  and  yet  they  assert  at  the  same  time  that  this  is  not 
changing  the  cause  of  action  or  the  nature  of  the  charge  pleaded  in 
the  fourth  article. 

Counsel's  argument  confounds  his  contention,  refutes  every- 
thing that  he  has  said. 
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Even  when  properly  admitted,  such  evidence  as  that  of  Peck 
is  not  conclusive  with  respect  to  the  charges  to  which  it  is  ad- 
dressed. That  is  well  shown  by  Judge  Vaun  in  the  ISTowack  case. 
It  is  also  well  expressed  in  4  Elliott  on  Evidence  2724,  where, 
speaking  for  illustration  with  reference  to  evidence  of  flight,  the 
author  says: 

"  Proof  of  flight  does  not  of  itself,  apart  from  the  motive, 
necessarily  cause  any  presumption  of  guilt,  but  the  motive 
may  be  inferred  from  circumstances,  and  flight  to  avoid 
arrest,  etc,  is  a  circumstance  to  be  considered  along  with 
the  reason  which  prompted  it,  together  with  the  other  evi- 
dence in  the  case,  and  may  lead  to  the  inference  of  guilt." 

This  is  strongly  sustained  by  authoritative  decisions :  Eyan 
V.  People,  79  N.  Y.  593;  Hickory  v.  U.  S.,  IGO  U.  S.  408; 
Alberty  v.  U.  S.,  162  IT.  S.  499. 

In  the  present  case  it  may  also  be  useful  in  passing  to  comment 
on  the  fact  that  a  dift'erent  rule  of  evidence  applies  to  the  establish- 
ment of  a  charge  of  perjury  or  subornation  of  perjury,  from  that 
applicable  to  section  814  of  the  Penal  Law,  for  as  to  the  former 
crimes  it  has  been  decided  in  People  v.  Evans,  40  N.  Y.  1,  that 
they  cannot  be  sustained  by  the  evidence  of  a  single  uncorroborated 
witness. 

On  the  general  subject  of  proof  of  other  oifenses,  even  as  bearing 
on  scienter,  it  may  be  well  for  this  tribunal  to  ponder  the 
latest  decision  of  the  Court  of  Appeals  on  that  subject  —  People 
V.  Pettanza,  207  iST.  Y.  562 — which  has  been  fully  referred 
to  in  the  argument  of  Judge  Herrick.  But  without  prolonging  this 
argument,  we  contend  that  to  convert  testimony  received  for  evi- 
dentiary purposes  into  a  substantive  charge,  and  to  consider  it 
ground  for  impeachment,  either  under  the  articles  as  framed  by  the 
Assembly  or  under  an  amendment  permitted  by  this  Court,  would 
deprive  the  respondent  of  due  process  of  law,  and  would  utterly 
obliterate  all  the  landmarks  of  the  law,  a  possibility  the  mere 
contemplation  of  which  makes  one  shudder.  And  I  merely  ask 
your  Honors,  in  conclusion,  to  compare  the  charge  as  it  is  set  fortli 
in  the  fourth  article  of  these  impeachment  articles,  as  found  by  the 
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Assembly  and  as  presented  at  the  bar  of  the  Senate  and  as  served 
upon  the  respondent,  and  as  to  which  he  was  invited  to  go  to  trial, 
with  this  altered,  changed,  amended  article  4  which  states  an 
entirely  dift'erent  cause  for  complaint.  The  mere  putting  them  in 
juxtaposition  in  deadly  parallel  columns  must  forthwith  settle  the 
question  now  under  discussion. 
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